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STATUTES INVOLVED 


Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e-5(e) 


(e). A charge under this section shall be filed 

within one hundred and eighty days after the alleged 
ynlawful employment practice occurred and notice of the 
charge (including the date, place and circumstances 

of the alleged unlawful employment practice) shall be 
served upon the person against whom such charge is made 
within ten days thereafter, except that in a case of 

an unlawful employment practice with respect to which the 
person aggrieved has initially instituted proceedings 
with a State or local agency with authority to grant or 
seek relief from such practice or to institute criminal 
proceedings with respect thereto upon receiving notice 
thereof, such charge shall be filed by or on behalf of 
the person aggrieved within three hundred days after 
the alleged unlawful employment practice occurred, or 
within thirty days after receiving notice that the 
State or local agency has terminated the proceedings 
under. the State or local law, whichever is earlier, and 
a copy of such charge shall be filed by the Commission 
with the State or local agency. : 


42 U.S.C. $1991 


All persons within the jurisdiction of the United States 
shall have the same right in every State and Territory 
to make and enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit of all laws 
and proceedings for the security of persons and 

property as is enjoyed by white citizens, and shall be 
subject to like punishment, pains, peanlties, taxes, 
licenses, and exactions of every kind, and to no other. 


ho U.S.c, $1983 


Every person who, under color of any statute, ordinance, 
regulation, custom orusage, of any State or Territory, 
subjects, or causes to be supjected, any citizen of the 
United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, 

shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for 
redress. 


United States Constitution, First Amendment 


Congress shall make no law respecting...abridging 
the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 


United States Constitution, Ninth Amendment 
The enumeration. of the Constitution, of certain rights, 


shall rot be construed to deny or disparage others 
retained by the people. 


United States Constitution, Fourteenth Amendment 


Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enferse 
any law which shall abridge the privileges or 
immunities of citizens of the United States; nor 

shall any State deprive any person of life, liberty, 

or property, without due process of law; nor deny 

to any person within its jurisdiction the equal 
protection of the laws. 
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STATEMENT OF ISSUES PRESENTED 


1. Does the complaint state a claim of employment 
discrimination pursuant to Title VII of the Civil Rights 
Ret of 1964, 42 U.8.C. $1981, 42 U.S.C. $1983 or the 
United States Constitution, Fourteenth Amendment? 

2. Do the plaintiffs have standing to file claims of 
employment discrimination? 

3. Have the plaintiffs timely filed their claims of 
employment discrimination? 

4, Did the court err in dismissing the complaint for 
failure to join "indispensable"parties when those parties 


are subject to court process? 


5. Did its eourt err in dismissine plaintiffs’ claims of 
employment discrimination when plaintiffs had duly noticed 
discovery proceedings prior to the motions to dismiss and 
where plaintiffs demonstrated that the information substantiating 


their claims is in the control of the defendants? 
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STATEMENT OF THE CASE 

This is an appeal from the Order and Decision of the 

Honorable Harold P. Burke, Judge, United States District 
Court for the Western District of New York. dated April 21, 
1976, which order and decision dismisses plaintiffs'complaint 
of employment discrimination against the defendants brought 
pursuant te Title VII of the Civil Rights Act of 1964, 
42 U.S.C. 1981 and 1983 and the United States Constitution, 
the First, Ninth, and Fourteenth Amendments. The Order and 
Decision which is unreported appears in the Joint Appendix 
at pages 312, 313. 

Plaintiffs filed this lawsuit for injunctive relief, 
declaratory judgment and money damages to redress acts of 
discrimination in employment on the basis of race, sex and 
national origin on November 24, 1975. (A. 2) The action 
was commenced within 90 days of the receipt by certain named 
plaintiffs of Rignt to Sue Notices from the United States 
Department of Justice on October 14, 1975. (A. 4, 59-126) 

The filing of the lawsuit was preceded by plaintiffs 
Gill, Zieglar and Fitzhugh filing comprehensive charges of 
class-wide employment discrimination with the New York State 
Division of Human Rights in September 1973. In September 1973 
plaintiffs Gill, Zieglar, Fitzhugh, Harris, Campbell, Hicks, 
Page, Gaffney, Pioya, Peiewell. Mathews, Saiies, Zealy, 
Rutherford, Weathers, Holmes, Morrison, Blackwell, Dobson, 
Cournoyer, Robinson, Travis, Latham, Charles, Diggs, Silas, i: 


ae 


McDoriald,. Banks, Fuentes, len, Martinez,:Hill and Williams filed 
comprehensive charges of employment discrimination against 
the defendants with the Equal Employment Opportunity 
Commission. The Commission found reasonable cause to believe 
discrimination in employment had occurred and was occurring. 
The Commission’s conciliation efforts thereafter failed and 
Right to Sue Notices were issued to the complainants before 
the Comminnton: (A.260-262, 280,287) 
The plaintiffs are present, past and/or prospective 


employees of the Monroe County Department of Social Services. 


Plaintiffs Gill, Zieglar, Harris, Fitzhugh, Floyd, Alien, 


Campbell, Dobson, Charles, Zealy, Sailes, Travis, Robinson, 
Martinez, Page, Latham, Fairwell, Holmes, Morrison, Blackweil, 
Williams, Diggs, Banks, Ware, Ferguson, Fuentes, Silas, 


Mathews, Hicks, Weathers and Johnson are presently employed 


by the Department of Social Services and have been employed 


for some time. Plaintiffs Rutherford, Gaffney, and McDonald 
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were ‘employed by the Department of Social Services at the 

time of their filing theii claims of employment discrimination 
with the Equal Employment Opportunity Commission but have 
recently resigned that employment-March, 1975, September, 1975 
and May, 1975 respectively. Plaintiff Hill tried unsuccessfully 
to obtain employment with the Department of Social Services 


just before filing charges of denial of employment because 


ace with the Commission. All the plaintiffs with the 


The Commission inadvertently failed to forward a Right to Sue 
Notice to Martinez. “eo 


exception of Martinez, Ware, “erguson, and Johnson have had 
their comprehensive claims of employment discrimination 
against the defendants processed and investigated by the 


Commission with the Commission finding "reasonable cause" 


to believe discrimination has occurred and is occurring as 


eee ANAe tee en 


alleged and with the Commission issuing Right to Sue Notices. 
Plaintiffs allege that the defendants maintain policies 
and practices of discriminating against’ their minority employees 
and prospective minority employees. Defendants maintain 
a policy and practice of discriminating against their minority 
employees by excluding them from certain job classifications 
including but not limited to job classifications of managerial 
and policy-making levels with high pay and status. Defendants 


maintain a policy, practice, custom and usage of paying 


a cnaiyapeanoneunaeananaaoannl 


minority employees less than their white counterparts, 


tsubsequent to the issuance of Right to Sue Notice to her and 
her authorizing initiation of this lawsuit, plaintiff Michelle 
Cournoyer concluded for personal reasons to seek voluntary 
discontinuance of her claims. That request was submitted to 
the court below. No action was taken by the court on this 
request. Plaintiff Cournoyer has not appealed the court's 
dismissal. (A. 309-311) 
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particularly white males, when the education, skill and 
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professional competence of the minority employee equals 
or exceeds that of the white employee engaged in the same 
or similar work. Defendants discriminate against the 


plaintiffs by maintaining a policy, practice, custom and 


usage of recruitment of employees which is directed to seeking. 


and hiring only whites, particularly white males, for the 
best-paying, career, oriented jobs. Defendants maintain a 
policy, practice, custom and usage of excluding minorities 
from training programs and/or opportunities to which whites, 
particularly white males, with the equivalent or less 
education and skills are enrolled and are afforded opportunity 
either atthe commencement of their employment or during 
certain stages of their employment. Defendants maintain 

a policy, practice, custom and usage of promotion which is 
directed to seeking and promoting only whites, particularly 
only white males for the best-paying, career-oriented jobs. 
Defendants maintain a policy, practice, custom and usage 

of transferring employees which is directed to seeking and 
transferring only whites, particularly white males for the 
best-paying,career oriented jobs. Defendants maintain a 
policy, practice,custom and usage of denying their minority 
employees titles, pay and jcb status to which they are 
entitled by virtue of their job functions, performances, 
background and experience. Defendants maintain a policy, 


practice, custom and usage of administering tests and cther 
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appointment criteria for positions which are not validated 
pursuant to law in that they are not relevant to the 
qualifications for the job. These tests are administered 
so that the white employees receive jobs while minority 
employees are excluded from jobs. (A. 12-15) 

Defendants maintain a policy, practice, custom and 
usage of excluding minorities from employment opportunities 
by making provisional appointments of whites, particularly 
white males to jobs so that the whites receive on-th*-—job 
training prior to being tested for permanent appointments. 
The provisional appointments of whites have consistently 
continued beyond two years without the administering of 
competitive examinations-all in direct violation of law. 
Defendants discriminate against the plaintiffs and other 
minorities by maintaining a policy, practice, custom and 
usage of varying job standards and/or qualifications to 
accommodate employment for white employees. Defendants 
maintain a policy, practice, custom and usage of using 
subjective evaluation techniques in judging their employees' 


performance which operate’ to favor employment opportunities 


for white employees. Defendants maintain a policy, practice, 


. custom and usage of failing to post job openings, days for 
examinations for jobs, provisional status of appointments- 
all to the advantage of the white employees. Defendants maintain 


a policy, practice, custom and usage cor using word-of-mouth 


~ 
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recruitment for positions thereby enhancing employment 
opportunities for white employees. Defendants maintain a 
policy, practice, custom and usage of appointing white 
employees for jobs from_civil service lists not related to 

the job. Defendants maintain a policy, practice, custom and 
usage of giving white employees travel monies and opportunities 
to represent the defendants at meetings and conferences while 
denying those opportunities to minority employees. Defendants 
maintain a policy, practice, custom and usage of fostering 

an atmosphere in the employment situation which is calculated 
to harass, embarrass, numiliate and thereby cause the minority 
employee to "keep his/her place." Defendants maintain & 
policy, practice, custom and usage of retaliating against 
their minority employees for complaining of the illegal 
employment practices. Defendants maintain a policy, practice, 
custom and usage of assigning their personnel so that black 


personnel work only with black clientele and white personnel 


work only with white clientle and Spanish surnamed personnel 

work only with Spanish surnameiclientele. 7 15-17) 
Plaintiffs bring this action on their own behalf and 

on behalf of other persons similarly situated. The class 


sought to be represented consists of minority persons who 


have been employed, are employed or might be employed or have 
made application to be employed by the defendants and who 


because of the illegal discriminatory practices of the 
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defendants have been denied employment and/or advancement 
opportunities by the defendants. (A. 11, 264-266) 

The defendants are either the present employers, past 
employers or prospective employers of the plaintiffs. 
Defendant Monroe County Department of Social Services is 
the department in which plaintiffs either are employed, 
have been employed and/or have seweut employment. Defendant 
James Reed is the current director of that department. 
Defendant Monroe County Civil Service Commission and Office 
of Civil Service and Personnel of Monroe County share 
responsibility for selection of Monroe County employees with 
various County departments, including, defendant Monroe 
County Department of Social Services. Defendant Fred Lapple 
as the current Executive Director of the Office of Civil 
Service and Personnel of Monroe County. Defendant Monroe 
County 16 a political subdivision oe ees State of New York. 
(A. 10, 257,259,278) 

Following service of the summons and complaint on 
defendants on December 1, 1975, they appeared by counsel 
filing what purported to be answers, affirmative defenses, 
motions to dismiss and counterclaims. Plaintiffs replied to 
the counterclaims and duly moticed discovery. Plaintiffs! 
Notice to Produce, dated Decmeber 30, 1975 required production 


of documents at the offices of plaintiffs' attorney on 


ae 


February 4, 5 and 6, 1976. Plaintiffs' First Interrogatories 
dated December 31, 1975 were served by mail January 2, 1976. 
Depositions in notices dated January 6, 1976 were noticed 
for defendants and/or agents and/or employees of the defendants 
for January 20, 1976, February 2, 1976, February 9, 1976 and 
Pebruary 11, 1976+ (A.154, 157, 160-227) 

Thereafter, by motions dated January 14, 1976 and January 


16, 1976, defendants moved to dismiss the complaint alleging 


seeceeunenreseasrin eaten wen na tone essed eae treason gin senna ment ete at tmnt eS ret RN ent 


among other grounds that no cause of action has been stated 
under any of the statutes pleaded, the plaintiffs lacks 
standing to bring this lawsuit, the claims were not timely 
filed and the New York State Department of Social Services 


and the New York State Civil Service Commission are indispensable 
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parties.+ Defendants requested a protective order from 
plaintifis' discovery, alleging. in conclusory fashion that 
the discovery requests were burdensome, intended to harass 
the defendants and duplicative of discovery already ordered 
in proceedings before the New York State Division of Human 
Rights. (A. 229-251) 

Plaintiffs opposed the motion to dismiss noting that it 


was untimely filed subsequent to what purported to be the 


sme esre cera Sete Cte a Asa 


: The lower court had indicated to attorneys for defendants 
by letter of December 30, 1975 that he did not construe 
previous papers filed by the defendants to be a motion to 
dismiss. (A. 303) 


answer, the complaint states claims of employment 
discrimination under the Constitution, Title VII of the 
Civil Rights Act of 1964 and 42 U.S.C. §§1981 and 1983- 
all of which claims had been timely filed since the 
employment discrimination is eontinuing- All of the plaintiffs 
were employed by the defendants at the time of filing their 
claims and/or are employed by the defendants and/or have 
sought employment with the defendants. Standing is conferred 
by Title VII on these persons. There are no indispensable 
parties not before the court since defendants named have 
full control over the employment of the plaintiffs and the 
© | policies affecting the terms, conditions and privileges of 
r \ employment of the plaintiffs. Plaintiffs underscored that 
the general objection to discovery offered by the defendants 
was insufficient as a matter of law and that all of the 
discovery noticed in this lawsuit is relevant according to 
numerous decisions in the area of employment discrimination. 
Plaintiffs urged that the court make no decision on > 
defendants' motions until plaintiffs had an opportunity to 


complete the discovery already noticed. Information confirming 


contentions of the plaintiffs is within the exclusive control 


of the defendants. (A. 251-2738) 


Notwithstanding the untimeliness of defendants’ motion 


to dismiss and notwithstanding the legal insufficiency of 
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defendants' objections to discovery, the Lower court 
entertained the motions to dismiss at time of argument, 
February 9, 1976 and stayed all discovery pending decision 
on the motion. (A. 2) The Lower court issued decision and 
order dated April 21, 1976 dismissing all causes of action 
as to all defendants, giving no reasons for its decision 
but eoncluding that ...the action 1s dismissed on the 
following grounds: Pailure to state a cause of action, 
plaintiffs' lack of standing to ing this suit, the action 
is barred by the statute of limitations and the New York State 
Department of Social Services-and the New York State Civil 
Service Commission and their respective directors are 
indispensable defendants." (A. 313) 

Plaintiffs appeal on the law and the facts from each 


and every part of Judge Burke's order and decision. 


ARGUMENT 

POUNT 1 
THE COMPLAINT STATES CLAIMS OF EMPLOYMENT 
DISCRIMINATION UNDER TITLE VII OF THE CIVIL 
RIGHTS ACT OF 19645. 42 U.S.C. §§ 1981 and 
1983 AND THE UNITED STATES. CONSTITUTION; 
ALL CLAIMS HAVE BEEN TIMELY FILED. 

Plaintiffs’ claims arise under Title VII of the Civil 
Rights Act of 1964, as amended by the Equal Employment Act. 
OF 19/2, 42 U.S.C. §2000(e)5(f), 42 U.S.C. 81981, 42 U.S.C. 
§1983 and the United States Constitution, the First, Ninth 
and Fourteenth Amendments. Each of these provisions of law 


provides a separate basis for the court's consideration of 


plaintiffs’ claims. 


(A), Title VII of the Civil Rights Act of 1964 


Since the 1972 amendments to Title VII of the Civil 
Rights Act of 1964, all units of state and local government and 
their agencies are subject to this law. . 1 CCH Employment 
Practices Guide 9861; 42 0.8.C: §$2000e (4). 2000e(f). The 
law forbids any employer, here any entity of state or local 
government or any unit or agency thereof, from denying any 
person, On the basis of race, color, religion, sex or 
national origin, any term, condition or privilege of 
employment; a person is entitled to the privilege of working 


in an environment free of bias. 42 U.S.C. §2000e-2(a)(1). 


Persons who may complain. of violations of the law, 
include, of course, present employees, past employees and/or 
prospective employees. A charge under Title VII may be filed 
with the Equal Employment Opportunity Commission by any person 
claiming to be aggrieved by an illegal employment practice and/ 
or by others on behalf of any aggrieved person. 42 U.S.C. 
§2000e-5(b); 1 CCH Employment Practices Guide 92315. White 
employees have standing to file a charge of employment 
discrimination based on discrimination against their fellow 
workers. Any employee may have standing to file a charge of 
job bias alleging commission of any unlawful employment 
practice by an employer since such discrimination constitutes 
a term or condition of employment for all employees. EEOC 
Decision No. 70-09, Case No. NO. 68-8-257E, July 8, 1969. 

Where there is a state law against discrimination in 
employment, an individual who files with the Equal Employment 
Opportunity Commission has three hundred (300) days from 
the conclusion of the last act of discrimination within which 


to file a complaint. 42 U.S.C. §2000e-5(e). If complaint is 
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made of employment policies, practices, customs and usages, 
the complaint alleges discrimination of a continuing nature; 
the measuring of the time period for filing does not begin 
to run until the effect of the policy, practice, custom or 


usage has ceased See Equal Employment Opportunity Commission 


Manual excerpt, attached hereto and made a part hereof as 
Appendix A. 

All of the plaintiffs before the court in this case are 
aggrieved persons within the meaning of Title VII. All are 
present, past and/or prospective employees of the Monroe 
County Department of Social Services, Plaintiffs Gill, 
Z2iefiar, Harris, FPitehugh, Floyd, Alien, Campbell, Dobson, 
Charles, Zealey, Sailes, Travis, Robinson, Martinez, Page, 
Latham, Fairewell, Holmes, Morrison, Blackwell, Williams, 
Diggs, Banks, Ware, Ferguson, Fuentes, Silas, Mathews, Hicks, 
Weathers and Johnson, are presently employed by 
the Department of Social Services and have been employed 
for some time. Plaintiffs Rutherford, Gaffney and McDonald 
were employed by the Department of Social Services at the time 


of their filing their claims of employment discrimination with 
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the Equal Employment Opportunity Commission but have recently 


resigned that employment-—March, 1975, September 1975 and 


May 1975 respectively. Plaintiff’ Hill tried unsuccessfully 


<n ene 


to obtain employment with the Department of Social Services 


just before filing charges of denial of employment because of 


race with the Commission. All the plaintiffs with the exceptio 


of Martinez, Ware, Ferguson and Johnson have had their 


comprehensive claims of employment discrimination against the 
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soe census ene rast 


defendants processed and inves “tated by the Commission with 
the Commission finding "reasonable cause" to believe 
discrimination has occurred and is occurring as alleged and 
with the Commission issuing Right to Sue Notices.+ 
The plaintiffs who received the Right to Sue Notices 
and charge the defendants with department-—wide employment 
discrimination have properly joined as plaintiffs the 
four persons, Martinez, Ware, Ferguson and Johnson, pursuant 
to Title VII since it is unnecessary that all persons who 
claim class-wide discrimination process those claims with the 
Commission. Once a person has filed the claims of class-wide 


discrimination with the Commission the other claims can be 


joined in the lawsuit. Oatis v. Crown Zellerback Corp., 
398 F.2d 496 (5th Cir. 1968); Miller v. International Paper 
Co., 400 F.2d 263 (56h Cir. 1969). 

Title VII clearly covers all the claims that the 
plaintiffs herein make against the defendants. The 
7 Plaintiff Martinez filed her claims of employment 
discrimination with the Equal Employment Opportunity 
Commission. However, the Commission inadvertently omitted 


her name from its finding of reasonable cause and therefore 
Gid not forward the Right to Sue Notice. 


discrimination alleged includes, without intending to limit, 
discriminatory recruiting and hiring practices, discriminatory 
classification practices, discriminatory transfer and promot tan] 
practices, discriminatory testing procedures and ciscriminatory 
pay, evaluation and training procedures. There are now numerou 
decisions under Title VII estab: .shing that complaints such as 
the complaint herein state good causes of action. Egelston v. 
State University College at Geneseo, Second Circuit Court of 
Appeals, June 7, 1976, Slip Opinion No. 1050; Noble v. University 
of Rochester, Second Circuit Court of Appeals, June 7, 1976, 
Slip Opinion No. 1115, Bowe v. Colgate-Palmolive Co., 416 F.2d 
711 (7th Civ. 1969), Gatis v. Crown Zellerback Coro., 398 F. 


2d 496 (5th Cir. 1968); Parham v. Southwestern Bell Telephone 


Co., 433 F.2a 421 (8th. cir. 1970)+ 


The defendants are employers within the meaning of Title 
VII. In fact, the defendants have admitted this in their answers 
(A. 137,145) Both the institution or agency and the individual 
defendants are employers within the meaning of Title VII. 
Schaefer v. Tannin, 394 F.Supp. 1128 (B.D. Mich. 1974). 
(8) $2 0.8.0. $1981 

Long before Title VII became applicable to state and 
lon a motion to dismiss the complaint must be given its most 
liberal reading. A complaint may not be dismissed unless it is 


clear without a doubt that the plaintiffs cannot set forth any 
set of facts to support the claim upon which relief can be 


granted. Conley v. Gibson,355 U.S. 41 (1957); Egelston v. 
State University College at Geneseo, Slip Opinion No. 1050, 


Second Circuit, dume /, 1975; Noble v. University of Rochester, 
Slip Opinion No. 1115, Second Circuit, June 7, 1976. 
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local governments and their agencies, courts heid that 

42 U.S.C. §1981, part of the Civil Rights Act of 1866, is a 
basis for suit against hoth public and private employers who 
discriminatorily denyiany term,*condition or privilege 

ofc employment: Macklin v. Spector Freight Systems, Inc., 
h7ea F.2d S79 (D.C. Cir. 1973): Williamson v. Bethlehem Steel 
Corp., 468 F.2d 1201, 1204 n. 2 (2nd Cir. 1972): Payne v. 
Ford Motor Co., §61 ¥.24 1106 (8th Cir. 1972) (per curiam 
reversal); Brady v. Bristol-Meyers, Inc., 459 F.2d 621 

(8th Cir. 1972); Belt v. Johnson Motor Lines, Inc., 458 


F, 2d 443 (5th Cir. 1972) summary calendar reversal); Brown v. 


Gaston County Dyeing Machine Co., 457 F.2da 1377 (4th Cir. 1972) 


cert. denied, 409 U.S. 982 (1972); Hacket v. McGuire Brothers, 


Inc., 445 F.2d 442 (3rd Cir. 1971); Caldwell v. National 
Brewing Co., #493 F.2d 1044 (Sth Cir. 1971), cert. denied, 
#05 U.S. 916 (1972); Young v. International Tel. & Tél. Co., 
436 F.2d 757 (3rd Cir. 1971); Boudreaux v. Baton Rouge Marine 
Contracting Co., 437 F.2d 1011 (5th Cir. 1971); Sanders v. 
Dobbs Houses, inc., #31 F.2d 1097 (Sth Cir. 1970), cert. 
denied, 401 U.S. 948 (1971); Waters v. Wisconsin Steel 
Workers of International Harvester Co., 427 F.2d 476 (7th 
Cir. J, Gert. denied, 400 U.S. 911 (1970). 

The remedy which the courts recognize under 42 U.S.C. 


is separate and complete from that provided by Title VII. 
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The Corgress in the legislative history to the 1972 amendments 
to Title VII specifically preserved the §1981 remedy. 118 
Cong. Rec. 1458, 1459, 1521, 1522, 1523-1526, 1793-1797; 
H.R. Rep. No. 92~238, $2nd Cong., lst Sess. 18-19 (1971). 
(C) 42 U.S.C. §1983 

Just as the courts have held that 42 U.S.C. §1981 is a 
basis for claiming denial of equal terms, conditions and 
privileges of employment by state or local governments and 
their agencies, so too, the courts have held that 42 U.S.C. 
§1983 is a basis for such suits. Thus, officers of fire 
departments, police departments, and transportation authorities 
cannot engage in discriminatory employment policies. Carter v. 
Gallagher, 452 F.2d 315 (8th Cir. 1971), modified, 452 
F.2d 327 (8th Cir.), cert. denied, 406 U.S. 950 (1972); 
Fowler v. Schwarzwalder, 348 F.Supp. 844 (D. Minn. 1972) and 
351 F.Supp. 721 (D. Minn. 1972); Western Addition Community 


Organization v. Alioto, 340 F.Supp. 1351 (N.D. Cal. 1972); 


Bridgeport Guardians v. Bridgeport Civil Service Commission, 


354 F.Supp. 778 (D.Conn. 1973), modified, 482 F.2d 1333, 6 
E.P.D. 98755 (2nd Cir. 1973); Pennsylvania v. O'Neill, 348 
F.Supp. 1084 (E.D. Pa. 1972), modified 473 F.2d 1029 (3rd 

Cir. 1973); Castro v. Beecher, 334 F.Supp. 930 (D. Mass. 1971), 
modified 459 F.2d 725 (lst Cir. 1972), consent decree on remand 
365 F.Supp. 655, 5 E.P.D. 98586 (D. Mass. 1973): Arrineten v. 


Massachusetts Bay Transportation Authority, 306 F.Supp. 1355 
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(D. Mass. 1969). Similarly, public poards of education and 
public or semi-public hospitals annot engage in 
discriminatory employment practices, nor can state employment > 
services engage in discriminatory referral practices. Chance 
v. Board of .Examiners, 458 F.2d 1167 (2nd Cir. 1972); 


Jackson v. Wheatley School District No. 28, 430 F.2d 1359 
(8th Cir. 1970); Chiaffitelli-v. Dettmer Hospital, Inc., 
A37 F.2d $29 (6th Ci) 371); Mizell v. North Broward 
Hospital District, 427 F.2d 468 (5th Cir. 1970); Cypress v. 
Newport News General & Nonsectarian Hospital Association, 375 
F.2d 648 (4th Cir. 1967); Johnson v. Louisiana State 
Employment-Service, 301 F.Supp. 675 (W.D. La. 1968). 

Plaintiffs acknowledge that the word "person" in §1983 
has been interpreted as not to include a municipality; however, 
plaintiffs herein are not merely suing municipalities or muni- 


cipal departments, plaintiffs are suing individuals who they 


allege are acting illegally and under color of law to deprive 


them of their rights to equal employment opportunities. These 


individuals include James Reed who heads the Monroe County 
Department of Social Services, Fred Lapple who heads the 
Monroe County Civil Service Commission and the Office of 

Civil Service and Personnel of Monroe County and Gabriel Russo 
who is the Director of Human Resources of Monroe County. All 
of these individuals have deprived plaintiffs of their rights 


to equal employment opportunities. 
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The applicavility of §1983 to illegal employment practices 


of agents and officials of jocal or state government is in no wa 
limited or affected by the more recent applicability of Title’ 
VII to illegal employment practices. Jchnson v. Railway 
Express Agency, 421 U.S. 454 (1975), 9 E.P.D. 410, 149. See 
also references to Congressional Record noted above. All the 
acts of discrimination that the plaintiffs allege against the 
defendants herein are actionable under §1983 since the effective 
gate of this act 1s 1871. 
(D) United States Constitution | 

The Fourteenth Amendment of the United States Constitution 
prohibits any state or any subdivision of a state from denying 
any person "equal protection of the laws" or life, liberty, 
or property without "due process of law." Riese prohibitions 
encompass a state or any subdivision thereof denying any person 
equa. ems, conditions or privileges of employment. Cleveland 
Board of Education v. LaFleur, 414 U.S. 632 (1974); see also, 
Green v. Waterford Board.of Education, 473 F.2d 629 (2nd Ur. 
1973). The Constitution of the United States has been 
applicable to all defendants before the court during the 
~espective employments of each plaintiff or during the times 
when employment was sought by each of the plaintiffs. All 
of plaintiffs' claims are properly before the court because 
the acts of the defendants to deny plaintiffs equal employment 
opportunities are violations of the guarantee to equal protectio 


of the laws. 
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As noted above in the discussion of jurisdiction pursuant 
to Title VIL, a term, condition and privilege or an 
employment is the right to work in an atmosphere free from 
race, sex, or national origin discrimination. A white 
employee therefore can properly charge discrimination 
under Title VII. Further, a white employee can invoke the 
civil rights statutes of 1866 to remedy employment 
discrimination. DeMatteis v. Eastman Kodak Co., 511 F.2d 
306° (2nd Cir. 1979) 5 tod. 520 F.2d 409) (and) Cir. 1975). 

And, any person has the separately guaranteed constitutional 
rights to freedom of association under the First and Ninth 
Amendments_to the Constitution, which if violated by a 

state or subdivision thereof are actionable pursuant to the 
Fourteenth Amendment. 

(EB) Alb of Plaintiffs’ Clains Have Been Timely Filed 

As previously noted herein, all the claims of the 
plaintiffs against the defendants are of continuing employment. 
discrimination. ' The acts of the defendants have denied and 
continue to deny each plaintiff opportunity for employment, 
or advancement, promotion, equal pay, training opportunities 
for example. Because the discrimination of the defendants 
is continuing, the time period in which plaintiffs need to file 


their charges-after the last act of discrimination and/or 


after the last effect of the policy of discrimination-has 


not even begun toc run on the claims. 


Me pe 


It should be underscored that every plaintiff herein 


was an employee of the defendants at the time these claims 


of employment discrimination were filed with the Equal 
Employment Opportunity Commission, with the exception of 
plaintiff Hill, who had just been denied employment by the 
defendants prior to the filing of her claims with the Commissio 
Only recently has the employment of three plaintiffs, 
Rutherford, McDonald and 'Gafiney, been discontinued. » Thus, 
each illegal employment practice of the defendants has 
continued to operate to deny the plaintiffs equal employment 
opportunities.or was doing so at the ‘aine of filing their claim 
with the Commission. 

The Equal Employment Opportunity Commission found all 
the claims of the plaintiffs’ to be timely filed. This 
determination by the Commission, the administrative agency 
empowered py statute to enforce Title VII, is entitled to 
great weight. Griggs v. Duke Power Co.,401 U.S. 424 (1971). 
See also, Rules of Procedure of the Equal Employment 
Opportunity Commission submitted herewith as Appendix A. 

Courts have long recognized the continuing nature of 
employment discrimination and have held that time for the 
initiation of the running of the statutory requirement 
for filing a complaint runs from the cessation of the 
discriminatory activity. In other words, the statute of 


limitiations does not begin to run until the challenged act. or. 


the employment relation ends. Dudley v. Textron, Inc., 
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Burkart-Randall Division, 386 F.Supp. 602 (E.D. Pa. 1975). 
Courts have found allegations of continuing discrimination 

sufficient in many different contexts, even when the 

allegation is merely that the discrimination continues. 

Pacific Maritime Association v. Quinn, 491 F.2d 1294 

(9th Cir. 1974). In Belt v. Johnson Motor Lines, Ine... 456 

BP.2@d 443 (Sth Cir, 1972) the court found continuing discrimina- 

tion stated where the plaintiff had made two written 

applications for transfer and subsequent oral reapplication. 

in’ Rich v. Martin-Marietta Corp., 522 F.2d 333 (10th Cir. 

1975), the court held that plaintiff's challenge to the 

promotion system was sufficient allegation of continuing 

violation. In Bartmess v. Drewrys U.S.A., Ine., 444 F.2d 1166 

(7eh Cir. 1971), cert. dene 404 U.S::939 (1971), the court found 

that a company's maintenance of a discriminatory retirement 

plan constituted a continuing act of diserimination. In 

Cox v. United States Gypsum Co., 409 F.2d 289 (7th Cir. 

1969), the court found continuing discrimination properly 

pleaded when the complainant merely used the word "continuing" 

to characterize the discrimination. In Macklin v. Spector 

Pretent Systems, Inc., 478 ¥.2d 979 (D.C. Cir. 1973), the court 

construed the complaint as an attack on a discriminatory hiring 


system which continued to exist and which continued to operate to 


deny complainants jobs to which they claimed to be entitled. 


This court in Egelston v. State University College at Geneseo, 
Slip Opinion No. 1050, June 7, 1976, and in Noble v. University 


of Rochester, Slip Opinion 1115, June 7, 1976 has underscored 


the concept of continuing employment discrimination. 


When the Congress passed the amendments to Title VII 
effective in 1972, it recognized the case law which had 
developed around the concept of continuing employment 
discrimination. Congress approved this concept and the 
ease law observing: "Existing case law which has determined 
that certain types of violations are continuing in nature, 
thereby measuring the running of the required time period 
from the last occurance of the discrimination and not from 
the first occurance is continued..." Congressional Record, 
March 6, 1972 at. 7565. 

Plaintiffs have filed their claims of employment 


discrimination well within the 300 days of the last act 


of discrimination as required by Title VII. In fact, the 


last act of discrimination has not yet ended; plaintiffs' 
charges of the class-wide pattern and practice discrimination 
would be timely filed if filed today, tomorrow, next week or 
next month. 

The principle of continuing discrimination applies as 
well to determining timeliness of claims filed pursuant to 
42 U.S.C. §§1981 and 1983 and the Constitution. Dudley v. 
Textron, Inc., Burkart-Randall Div., 386 F.Supp. 602 (E.D. Pa. 
1975). Thus, while a three year statute of limitation would be 
generally applicable to causes of action arising under the 
Constitution or the Civil Rights statutes, see Kaiser v. 


Cahn, 510 F. 2d 282 (2nd Cir. 1974), the claims herein are 
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timely filed because the last act of discrimination has 
yet to be discontinued. 
(F) Plaintiffs Have Standing To Assert These Claims 

It is difficult to fathom the lower ‘court's: dismissal 
of.:these claims on the. ground:that the plaintiffs lack> . 
standing to sue. All of the plaintiffs are present, past 
and/or prospective employees of the defendants. Title VII 
was specifically enacted by Congress to give these plaintiffs 
a specific cause of action to redress these specific claims 
of employment discrimination. 

Not only do plaintiffs have specific standing to sue 
conferred by Title VII but plaintiffs meet all the er 
tests of standing to sue in a federal court to enforce 
federal rights. Plaintiffs allege that the defendants' actions | 
cause them injury in fact and that the interests sought to be 
protected are within the zone of interests to be protected 
or regulated by the statute or constitutional guarantee in 


question. Association of Data Processing Organizations, Inc. 
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v. Camp, 397 U.S. 150 (1970). The plaintiffs herein allege 


such a personal stake in the outcome of the controversy as 
to assure that concreteadverseness which sharpens the 
presentation of issues on which the courts so largely depend 
for illumination of constitutional questions. Baker v. Carr, 


369 U.S. 186 (1962). 


Plaintiffs allege injury in fact. Plaintiffs allege 
that they have been denied equal terms, conditions and 
privileges of employment; they have been denied the pay 
to which they are entitled, the promotions to which they are 
entitled, the training to which they are entitled, the status 
‘to which they are entitled, for example, based on their 
education, background and experience. These injuries are 
within the zone of intenestsprotected by Title VII-Title VII 
was enacted to protect plaintiffs from these acts. The 
alleged injury is within the zone of interests protected by 
42 U.S.C. §§1981 and 1983, which guarantee all persons equal 
rights to make and enforce contracts, including employment 
contracts and which guarantee all persons equal protection 
of the laws and equal privileges and immunities, including 
equal employment opportunities. Similarly, the injury 
alleged is within the zone of interests protected by the 
equal protection clause of the Fourteenth Amendment. 

(G) All Necessary Defendants Are Before The Court 

Defendants in this action are the persons and/or 


entities responsible for the decisions on recruiting, hiring, 


transferring, promoting, evaluating, testing, training and 


the like of employees of the Monroe County Department of 
social Services. It was a error of fact and law for the 
court below to have accepted the defendants' assertion that 


the New York State Civil Service Commission and the New York 
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Department of Social Services are indispensable defendants. 
The New York Civil Service Law, McKinney's, Consolidated 
Laws of New York Annotated, Book 9, provides that there shall ° 
be a state civil service with power and authority in 
connection with state employees and a "municipal commission" 
including a personnel officer of a county with power and 
authority regarding recruitment and/or hiring of county 
employees. The personnel officer of a county has the power 


to administer the New York State Civil Service Law; these 


duties include the personnel officer of a county certifying 


and/or creating positions of employment, determining what 
shall be the qualifications for employment, administering 
tests for employment, establishing eligible lists for 
employment and the making of appointments. A county personnel 
officer may request expert assistance from the New York 

State Civil Service Commission, some without charge to Him/her 
but the administration of the state civil service with respect 
to state employees is separate and independent of the 
administration of the county civil service with respect to 
county employees. (Submitted herewith as Appendix (B)are 

copies of the relevant sections of the New York State Civil 
Service Law which set forth the power and responsibility of 
the county personnel officer-in this case Monroe County Civil 
Service Commission Office of Civil Service and Personnel of 


Monroe County, Fred Lapple.) 
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In Matter of Caparoco v. Kaplan, 20° A.D; 24 212 


(4th Dept. 1964), the court held with respect to Monroe 
County and the Monroe County Civil Service Commission that 
the New York State Civil Service Law directs personnel 
operations of the state civil service to be separate from 
the personnel operations of the county civil service. (A 
copy of this decision is attached hereto and made a part 
hereof as Appendix ((C). 

Plaintiffs charge that the defendants have, for example, 
discriminatorily refused to hire persons because of race, sex 
and national origin, have discriminatorily classified persons, 
have discriminatorily transferred and promoted persons, 
and have manipulated the Civil Service Law so as to promote 
the advantage and advancement of white employees, particularly 
the white male employees. The Equal Employment Opportunity 
Commission in its finding of reasonable cause was correct in 
Stating that the Monroe County Civil Service Commission is 
required by the state law, among other things, to prepare 
and conduct competitive examinations to prevent provisional 
appointments from continuing for a period in excess of nine 
months and to determine by means of. a non-competitive 
examination whether a nominee for a provisional appointment 
is qualified. All questions of fact are in dispute and 


will ultimately be decided herein by the trial of this lawsuit, 


ars. 


but plaintiffs allege, as the EEOC found, that defendant, 
Department of Social Services, has, in conjunction with the 
defendant, Monroe County Civil Service Commission, and their 
respective individual agents, routinely allowed white persons 
to have long term provisional appointments, in violation of 


the law, and has made those provisional appointments: to promote 


the advantage and advancement of white employees, without 


reviewing the qualifications of the white persons so appointed 
and without in fact appointing persons who are qualified to 
positions. 

Defendants gave the lower court no facts on which it could 
conclude that New York State agencies are "indispensable" 
parties. Defendants needed to show that some state agency 
would be prejudiced by a judgment in this case or the 
defendants needed to show that complete relief could not be 
granted without the state agencies made parties. Olson v. 
Miller, 263 7.2d 738 (D.C. Cir. 1959). Here the named 
defendants have full control over the employment policies 
and practices of Monroe County. Complete relief can be 
granted to the plaintiffs in the absence of state agencies. 

Even if it were true that state agencies are indispensable 
parties, the lawsuit should not be dismissed for this reason. 
Attorneys for defendants conceded at oral argument in the court 
below that any state agency they allege ought be made a party 


can be easily made a party defendant. Plaintiffs urged below 
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that defendants inplead any state agency they felt responsible 
in whole or in part for the illegal employment practices of 
MOnroe County (A.258,259) Failure to join a party 
defendant is not a jurisdictional defect; opportunity 
should be given to join the additional defendants. Olson v. 
Miller, supra. 
POINT If 
THE COURT ERRED IN SUMMARILY DISMISSING 
PLAINTIFFS! CLAIMS WITHOUT ALLOWING 


PLAINTIFFS AN OPPORTUNITY TO PURSUE 
DISCOVERY. 


This case, as the cases of Egelston v. State University 
College at Geneseo, and Noble v. University of Rochester, 
decided by this court June 7, 1976, are examples of the 


lower court's cursory dismissal without reason of employment 
discrimination claims, which on their face are legally 
sufficient. Dismissal of this case, like the dismissals in 


Noble and Egelston are clearly improper. Just as in Noble and 


Egelston, the lower court dismissed detailed pleadings of 


the claims of employment discrimination notwithstanding 

that the plaintiffs in each case had previously noticed 
discovery either at the time of serving the complaint or 
immediately after serving the complaint. Here, the lower 
court stayed all of plaintiffs" discovery even though 
plaintiffs noted that documentation of their claims of 
employment discrimination is in the control of the defendants 


and the court ought permit the discovery noticed prior to 
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a decision on the motions to dismiss. 

Following Noble and Egelston, this court ought reverse 
and remand with directions that this case ought be reassigned — 
by the Chier Judge of the Western District of New York. 

The court should further direct that all discovery noticed 
should be completed without any further delay. 

All of the requests for discovery are thoroughly discussed | 
in plaintiffs' papers and analyzed as to relevancy. (A. 
269-278) Defendants have made wholly unacceptable assertions 
that the discovery requested by the plaintiffs would be 
"burdensome" to them. 

All of the discovery requests of the plaintiffs are 
proper in an employment discrimination case as courts 
time and again have underscored. Green _v. McDonnel Douglas 
Corp. 411 U.S. 792 (1973); Brown v. Gaston Co. Dyeing Machine 
Co., 457 F.2d 1377 (4th Cir. 1972), cert. denied ho9 U.S. 982 
(1972); Parham v. Southwestern Bell Telephone Co., 433 F.2d 421 
(8th Cir. 1970); Jones v. Leeway Motor Freight, Inc., 431 F.2d 
245 (10th Cir. 1970), cert. den. 401 U.S. 954 (1971); United 


States v. Dillon Supply Co., 429 F.2d 800 (4th Cir. 1970); 


United States v. Jackson Terminal Co., 451 F.2d 418 (5th Cir. 


1971), cert. den. 406 U.S. 906 (1972); Marquez v. Ford Motor 
Co., hHO F.2d 1157 (Sth Cir. 1971); Granitevilie Co., Vv: 
E.E.0.C., 438 F.2d 32 (4th Cir. 1971). Delay. of éxppd2tious: 9: 


prosecution. of. these!.claims’ should. not.be tolerated any longer. 
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CONCLUSION 
For the foregoing reasons, plaintiffs request that 
the court reverse the decision of the lower court finding 
that plaintiffs" complaint states claims against all 
defendants under Title VII of the Civil Rights Act of 1964, 


42 U.S.C. §§1981, 1983, the United States Constitution, 
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s. Charging Party has the. burden ef proceeding on-whether an ,. 
' alleged policy.in-faét was “extant during the 180 or 300-day: 
.period preceding the filling of the charge and/or ' ig Gata 
: Barring’ admissions’ ‘from Respondent, Charging Party must. * 
m3 "ibe suf *ficient sees acts: (hining. BORE 2. dicen? n 


e a 

f acta, ‘etax)® ‘trom whi shisan: vchneitying: douiby tidiscbininatols 
‘hiring policy, promotion policy, etc:) reasonably may bes. 3 
= tinferred:: Those specific acts need not. have..occurred, ‘during 
the 180 or 30-day period; it ids-enough that: they. - occurred 
over.a period of. time directly preceding’ the 180. or 300+ day: 
period.:. -The ‘Commission: and: the ‘courts’ will’ ‘infer > absent: 
other’facts,:that the thus inferred‘policy. tarried ‘over. Ante: 
and in fact’-existed ‘during, the. 2180.“or 300-day . periods" "U.Ss Si. 
v.. Sheet Metal Workers ;. 416° F.2a.123 (8th cir. '1969),°2 EPD_ 


10,0833; CD 70-396, CCH 6101; ‘CD::71-1101,;: CCH 6198.7: See-also7%: 


dei COX Vv. U:S.: Sypsum Co." “HOO .F. 2a. 289. (7th “Cix... 1969) ,* 2 .EPD * 
‘$'-9988 “and Tooles v. Kellogg Company, . ‘336.¥. Supp. 142,:(D Neb 
eae 1972) ‘yh EPD 7661 .> . In: ‘Tooles , the. court: ‘State ae 


"This Court ‘adopts what” Ye! Uegias’ ‘the’ Watuee 
| 2 wlew that where. the discrimination has been: 
“of a- continuing=natire }- as: herein ‘alleged, % 
: ‘evidence of prior -acts ‘against.. plaintiff. must 
:be allowed, ‘to*show the: icontiniing: pattern of = 
-dis¢rimination which, has" occurred, sand. continued ¥ 


“Biggations a 


ers 


ROC 5 


! i ae 
athe: wensoas. oe eh: dental. pee oben to reels his: 
#future_efforts to: attain” a similar position: Hetgs,tlack- of} 

jp-ghigh schoal~ education; ‘lack-of departmental=séniority; fail- 

eure: to: pass Lest, .etcs). the- failure to promote. ape = Sica 
*may, be deemed to~ constitute a continuing policy. ~ See. CD: 

ie 38 91-4151 $.CCH :-6208.~:,Acéord¢:: Mack v.-General Electitc Cos 5 

(2X329 ° EF. Supp: 12 °(E.Ds Pa. 1971), 3 EPD 6272 at n.6. — “In-> 

Jaze ‘addition, we think a:denial of S onsatne. operates. “e discrim 


“a 


AZ inate ‘against .an-employee at “least “until “he is“ upgraded BS © a 


ao: he deserves and we: thus-.regard ‘ a discriminatory failure. torr: 
‘upgrade. as'a-continuing violation of- Titie VII. " Likewise ,~ 
awe Jamison v. Olga Coal Co.,°_- P. Supp. (D.W. Va. 1971). 


= 
+> tory promotions-was continuing as to general policies: and as 
Wer. sto the failure of. unions to redress ‘the situation even though = 
: a a specific act complained of by. ‘Charging Party occurred -more: ~ 
7&-than 90 days prior to filing of the Sheree and; Cas 
lela ‘the. errenetye ‘date. ef Title VII:. aa? : 


eres 
we 


ae cave 


pe Feels "the Anne before the EEOC: savelvad. two’ : 
a4 ae areas, of discrimination, one cere 


MEO.” AES “, 


[ee bates §. i208. 


¥: 4. EPD-7787, the court ‘ruled that- an allegation et 


5 thant 90: yes ‘before. ‘the. ‘filing: ‘of: the. "charee 
RD Shee peedeneees ‘the general’ charge’ ‘of. a 
cae “deriial ‘of, promot ions: to° Negroes to better: * ee 
St gobs: andthe: failure: “on. the. ‘part’ .of. the: 
“ defendant” “unions ’to- ‘Seek: redress ‘of ‘such : 


a = : t. ! x, 

STAccord;! iG. Katiogs supra <? But: 

+ Tenniinea” we ‘Tilinois~ ‘Caner x Be x ea F. Supp. 
ae D, Tenn PAgT) ‘3 EPD O12, aff'd per. qurian,' = 


of aig ne tsamett airy anpiies: ito wreduests-for ‘transfers 

as £ ‘promotd ¢ns: --In-Belt ‘y.- Johnson Motor Lines, : 458 Pyad: 

sap 3 Sth Cir, 1972), *hEPD 77513. the lower court. held ‘that. : 
‘oral - -reapplications for transfer ‘would not make. a prior... 
“irejeétion: timely. by. establishing e eontinuing violatson « 


2S, Die 


gee ; ue 
"We? ‘cannot agree. with* ‘the sieerice eourt’. 

* that a: ,aiscriminatory~labor practice may 

To so hold the 


= not. ‘be:a continuing act. 
facts of.-this case would permit discrimi-_: 


a“natory: ‘acts to ‘go, unrebuked, a construc- ~. 
ye Eton: ‘far,too.restrictive-and alien to ‘the 2 x 
:1tberal: ‘construction we .have previously ies 
“given: the Civil] Rights Act ...=, there: As. 
-no.néed to dock the. courthouse ‘door to +. 
ne cain solely: bécause he ,has. alleged. 

i a, contemporary: course ‘of.conduct as an. 

Ay? i act’ of discrimination." (But, sees 3 

‘£2 Younger "y.: Glamor an ‘Pipe and Foundr 

: a! EPD.. 


es oi eae oon ay ve: a " uingle. -aet,; the failure ‘te 
. Pecall- ‘constitutes a continuing violation ‘zn 89 .coneluding °: 
“Me consider the following facts i iy." 1G ; 


Seas plier’ ‘ter’ Charging” Pagey, | or jnootness oe ae 
specific ‘appli¢gation. ofia. “continuing policy;,: does not: bar’*..: 
“adjudication of ‘the lawfulness of ‘the. policy = itself.* In:.< 
7 Rosenfeld v. Southern Pacific’ Co.",” ‘44h F.2d 1219 (9th Cir.) 
922 197L) .3 EPD-. “B2hT,. the exact position’. sought by plaintiff, was: 
“abolished, during’ the. “pendency ‘of -the_court action.”: Respondent: 
sougnt + to have: fhe: "case dismissed’ oy area Ss apres 


Ela ee pete. "tne. oe whieh “Soucheen. a3 
‘Pacific's general. labor policy and the phate, 

““. = statutes in question place on Southern Pacific's” 
employment. of women remains and controls the. 
‘company's: future work assignments.< Moreover; * 

“the fact that. this. cause arose. “under Title: VII 

2 of. the -Civil Rights.Act: of; 196 provides: .- *%, 

’ additional: “support” for‘the*view that the action: = % 
‘has. not ‘been mooted by. the’ closing of the Thermal © 
agency:: That Title.is.so designed that, in the . 
attainment of .its objectives, the. administrative nes 

“> agency- "primarily: renders™ -‘@ conciliation service: 
#£The:‘ultimate ‘sanction ° As gudicial” enforcement | s 
“4nitiated by. individuals: who are a a oe 

a See aetay ofthe Act’, 42.U.S.C "g2000e-5(6): 
In many such. cases, including this one,: declara— 
tory and injunctive,relief 1s sought,’ the need ©. 20072. 5. 
-for' which is not necessarily dependent upon proof? * 
vi that. ‘a opiimcnonra gh discrimination has Dsl a gies 
muss while "the ‘pesulting Viti eatton is: private. a 
"in-form; 1¢° 1s:: intended to:effectuate the policies 
ofthe legislation:.:.So considered, such-a:suit: ~ 
* eonstitutes: ‘more than: the” assertion of: a private 
' claim: and, . ‘consequently; it*is.not necessarily. a 
idefeated by the..disappearance’ ofs the particular 
“grievance: which -gave ‘rise to the-action. The 
. ‘controverted : -Assue: of-unlawful employer Aiscrimi-- 
ee nation. remains it may, and should be, Sudictally ; 
7 resolved.and. relief granted-or denied.. See ---- 

Jenkins ‘Vv. "United Gas Corp. 3. mag F. 2a. 28; 30= 33," 
S aa Gi Pe 19 68) 5 a ee 9908... 


ie 


“ime discontinuante? of the oie grievance a 
, which: gave:rise to this- action may eall for a \-« 
‘denial of some “of. the relief requested. -See oot 
: Parham v.: Southwestern Bell ‘Tel. So. 3 EPD 8021" 
’ 433 F.2d: 42i,, th Cir. - Bh cae Paes does not - 
3 “moot ‘the litigation. i Se 


a! 


* [Section 209 ‘begins on page 3651. 1 


. it 7 


ae Interpr 


oe dae saree" 


» (1) a lagott,:as.¢1stinguishedsfromaischarge: 
: Tor quisting, suggests a possibility-of re~: : 
* (2) A layman's claim of yn t7 Sree 
ination, after a discrim== ~~ 
he-** 
LN on eh 


3.00 s: 


nd Tele. 


oe 
2D AY 
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: Sus * wie 
De « oe MAS ‘ . = 


os _ ee) 
a MeGarty v. Boeing Company, 
+53 EPD 6056." ae 
lm Sec, * Bal ee fot ee te 


” 


a HIRING AND'-ADMISSION TO:UNION “:* | 
tg pcr. > Watson v. ~Limbach Corp., ___¢ F.Supp. ‘1 De 
‘®” Ohio 1971), 4 EPO 7648. Charging “Party applied for a.job +". 
hoe .with Respondent Employer and ‘membership. in Respondent Union 


- | . ds 


* [erg is" the ‘opinioh ‘of thé court: that: ‘since: "7 
+= the complaint ‘before us clearly alleges an. -:: 
aa ongoing pattern of discrimination: against eet 
“plaintiff and his class, it ,is®not- necessary.,-- 
. that plaintiff.be in strict compliance with - 
1: §2000e-5d...-FA} complaint. .’.may not Oe. =" So Ry SE 
* dismissed on’the grounds that 4t- was untimely 7.7,: >: 
i, filed where the -suit challeuges. the mainte- |. 
= Sc: nance -of-an7alleged discriminatory system Jy 
“2% tpather than‘one {solated-instance...%: 04 


ate nd 
itters, 311 F.Supp. 464 (S.D. Ohio 1970 0,2 a 
.Dabbins'v, Local: 212; IBEW, 292 F.Supp. 413 (S.D.. Chio- 1968) <2, 
er the proposition that @ hiring policy’ may constitute a; : 
ntinuing violation,’ see also CD 72-1702, CCH 6361.7... 2.4255 
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APPENDIX B 


§ 1 
Note 6 : 
One of objects of this chapter Is to 
enable all persons who possess uppro- 
priate prellminary qualifications, as 
matter of right, to take exnminations 
for poxition ln xerviee, conducted un- 
der law, subject to minor and renson- 
able conditions, Kearny y. City of 
Wulfalo, 1952, 111 N.Y.8.2d 778. 


This chapter has as its underlying 
prinelple the desire to afford every: 
one who las the necessary qualifica- 
tions nn equal opportunity of secur- 
Ing appointment, and the principles 
of civil service niust be carefully ob- 
served. Mendelson v. Finegan, 1938, 
168 Mise. 102, 5 N.Y.S.2d 875, af- 
firmed 253 App.Div. 709, 1 N.Y.S.2d 
G48, affirmed 278 N.Y. 568, 16 N..2d 
106. See, also, In re Sheridan, 1938, 
253 Mise, 358, 2 N.Y.8.2d 183. 


7. Law governing 


Where Inconsistency exists between 
civil service rule and stutute, the 
rule must yleid to statute. Goss vy. 
Rice, 3936, 160 Mise. G08, 290 N.Y.S. 
449, affirmed 249 App.Div. 895, 202 
N.X.S. 720. 


8 Generally 
Ihough this chapter by {ts terms, 
relates generally to all appointments 
and proinotions in the civil service of 
the state, or of any civil division 
hereof, its provisions apply only to 
those who are engaged exclusively in 
the public service, and do not extend 
to ull public officers, who, as to all 
or a part of their cuties, are engaged 
In the service of a superior officer. 
Flaherty y. Milliken, 1008, 193 N.Y. 
G4, §6 N.E. 558, 
This chapter constitutes a general 
systcin of statute law applicable to 


§ 2. Definitions BEST 
When used in this chapter. 


Dl 
state civil service commission; 


4 The term “president” means 


i, “ice commission; 


CIVIL SERVICE LAW - 


The term “commission” or “s ate commissio! 


Appointments and promertng aye : 
cry departinent of the elit} ames? > 


the state, with sueh PLewgtiars yy 3° aeons Pe atate Supet 
; jp Pasig 0 
42 NIL 1082, ee, ala texg o, SHH 


As are specified In the steeyy her. % 
Veople y. Roberts, ISM, Lea g z 


Atty.Gen, 408, ecsi 
Say 
The fact that the term ef es gue 


ts Indefinite doen not CMTE Rae 7) 
the provisions of this chajeq 4 


ter of Phillips, 1010, 1x PRs k- aetale 
dant 12% I 
gana or special 
 eecedty af the rs Mec 
4és, af a county, or ; 
= eat ymiice commission or a regional personnel officer, as the 


865, 124 N.Y.S. Go, affirmad Fah. 
521, 93 N.E. 1129, : 


aime > 


bis 
ar 


9. Legislative bodies ee 

The general luwa relatly BS 
service have no applicatioe ty dae. 
tive bodics. Shaughnessy 1. Peg, 
1902, 172 N.Y, $23, GS NUE a, 


£ 


AE; pee. 


* 


a, 
ai oe 
, os 
th 


aha 


x 
e 


10. City of New York - 


‘This chapter apples to tte HO)" 
New York, except as Hmitet ap 3 ie 
penled by the provisions ef te yl 
ter. People v. Kearny, en, tte €! os: 
64, SS N.EL 14. See, also, leer t.- 
Dalton, 1899, 358 N.Y. IA & ta & 
1113: People v. Fetherstoa, fq * 
App.Div. 416, 153 N.Y.M. Zod; He 
Op.Atty.Gen, 287, : 


<3 * 


> 


Bi 
f 
¥. 
a 


€ 


ry 


tl. Countics and towns 

The civil service xtututes eget 
were limited to the state ated th 4 
jes, but the constitution ratewe te 3-7 


¥ 
#s 


civil service to all the civ) are, ff: : geesninye he 
"* mut Qe lerm “civil division” shall include within its meaning a 


= #8, 


of the state, including villagy a ‘h° 
countics and towns ure the 13 9 oh: 
sions of the state, und ary, etd fe 
with villages, now Included 9 %% -3°: 
civil service. Chittenden vr, Wares B 
1897, 152 N.Y. 345, 46 N.E St, ee 


’ 


Fa 
ot ane 
meant Ox Hg 

' tern. 3 4 * 
‘the president of the stave : 


oe 


jax 2, 


Shy 


Sad 


tne ® . . ; 
" eh ewysires a different meaning; 


: il servi tate of New Yorl of its 
L$ Fhe “elvil service” of the state of New York or any 


SHORT TITLE; DEFINITIONS § 2 


: PU i ” 

term “department” or “civil serv-ce hl 

tment of civil service. unless otherwise ex- 

requires 3 different mean- 
a 


4-Te 
ted or unless the context 


a Jre term “municipal commission” or “municipal civil 
vg getamission” means the civil service cose yranenee = i 
af a county, or of a suburban town governed a = 
tired of the town law and having & population 0 : 
» thousand as shown in the most recent decennial teder- 
population census taken pursuant to section 
| municipal law, cr the personne officer of 
uburban town, or a regional 


ts 


ug Le, unless otherwise expressly stated or unless the con- 


j ices a itions in the service of 
wf Povalons includes all offices and positions in the service 


pee 


‘hs ete or Of such civil divisions, except such offices and posi- 


may 


‘sma te tise militia and the military departments as are or 


up crgted under the provisions of article twelve of the constitu- 


* 


“| Re “state service” shall include al) offices and positions 


atts aril service of the state; 

4. The “city service” shall include all offices and positions in 
Sq rau service of any city; 
> $ The “service of a civil division” shall include all offices 
ned geattlons in the civil service of any subdivision of the state; 


* ‘ ‘ 2 2 
t The term “appointing authority” or “appointing sere 
‘tanta the officer, commission or body having the power of ap- 


j. gvatnent to subordinate positions; 


$$ The term “jurisdictional classification” means the as- 


COPY AVAILABLE F:.> 


#peneat of positions in the classified service to the competitive, 
‘paraspetitive, exempt or labor classes; 


ii The term “position classification” means a grouping to- 


-, #5e¢, under common and descriptive titles, of positions that 


44 wtgtantially similar in the essential character and scope of 
% éaties and responsibilities and in the qualification rel 
wwe therefor;. oc: ues 


gee 


rd 


“hy 1.2941, ¢. §85, § 2 


§ 2 


Note | 


CIVIL SERVICE LAW 


Art. | 


12. The term “board of su i é i 
1a sag pervisors” shall incl ithin j 
meaning the elective governing body of a county portman 


‘board of supervisors, 


1972 Amendenent. Subd. 4. 1.1972, 
c. 70, eff. Jan. 1, 1973, substituted 


“fifty thousand” for “two 
thousand.” hires 


1S69 Amendment. Subd. 4, 11969, 
be 887, $1, eff. Jan. 3, 1070, Included 
etvil service commission or personnel 
officer of suburban town governed by 
Town Law Art. 3-A and with a mini- 
tuum population of 200,000, 


Derivation. Subd. 1. Civil Serviee 


Law of 1909, «@ 15, § 2, subd. 1 
yam was repealed by 1.1958, ¢. 790, 


Subd. 4 Ivil Service 1: 
4. i s aw of 
1909, ¢. 15, § 2, subd. 2; as amended 


; d reper 
iy Teen. 10 AS and repealed 


Subd. &. Civil Service Law 
bs ad _ 
1909, ¢. 15, § 2, subd. 3; as amended 
by 1.1947, ¢. 329, and repealed by L. 
1958, ¢. 790, § 1. 


L:1958, c. 790, §.1; aronded 1.1969, c. 887, § 1; 1.1972, ¢. 70, $1 


Historical Noto 


Subd. 6. Clvil Service La 
w 
ag og § 2, subd. 4; as died 
y » C G03; and 
1.1958, ¢, 790, § 1. Kaciugties 


Subd. 7. Civil Serviee Law 
‘ of 
1909, ¢. 15, § 2, subd. 5; which was 
repealcd by L.1058, ¢. 700, § 1. 


Subd. 8 Civil Service Law 
8 of 
1909, ¢. 15, § 2, subd. 6, as added by 


1.1038, ¢. 603; and aled 
1958, ¢. 790, § 1. — 


Subd. 9. Civil Service Law 
8 of 
1909, ¢. 15, § 2, subd. 7, as renumber- 
ed from subd. 6 by L.1938, « G03; 
and repealed by L.1958, e. 790, § 1. 


Subd. 12. Civil Service Law of 
1909, ¢. 15, § 1l-a, subd. 8, os added 
by L194], «© 885, 81; and repealed 
by 1.1058, ¢. 790, § 1. 


Cross Refcrences 


Additional definitions, sec section 1.2 of Rules for the Classified Service. 


Library Referouces 


Munielpal Corporations C=216/ 
Officers €=11, ne 


C.J.S, Municipal Corporations § 711 
et seq. 
C.J.8. Officers § 34. 


Notes of Decisions 


City service 7 


Civil divisions 
Generally 8 
Counties 9 

Clvll services 
Cenerally | 

: County employees 2 

. Miltary positions 3 


Public benefit corporations: 4 
State servico 


Generally § » 
County employ 6 


|. Clvil service—-Generally 


Unincorporated association consist- 
ing of persons who had become cligi- 
ble for appointment as social invest! 
gators through civil service examina- 
tion were not entitled to mandamus 
directing city commissioner of public 
welfare to desist from using as social 
Investigators perscns unemployed or 
whose employment was inadequate to 
Provide necessaries of life, and who 
had neither passed nor been exempt- 


att SHORT TITLE; 
et trom civil service examination 
ane pucinl investigators were ap- 
pasted under Emergeney Relief Act 
et New York which provided that 
petits employed under act should 
at te abject to clvil service, and 
tut received no nppolntment to any 
aitiew In elyll service of state ns con 
woplated by Const. Art. 5, § 6. So- 
dai {nvestigators Eligibles Ass’n yY. 
Yaplur, 1955, 268 N.Y, 233, 107 NUE 
x. 

Tue dution of a Jury clerk are the 
dutirs of the sheriff and relate to the 
tenetlons of the sheriff in clvil mate 
tees, and are duties performed by the 
tetk ax the agent of the sheriff and 
got us the ngent of a county, and the 
gealilon Ix not in the competitive 
dass of the civil service and nan ap- 
telntinent thereto by the sheriff 
without regard to the civil service 
eaunixssion and their powers is not 
in ylolation of this chapter and of 
the rules and regulations of that 
leard, Grifenhagen vy. Ordway, 1916, 
JIS N.Y, 451, 113 N.E, 516, 


Priente nursing associations which 
eenoer xubstantial public health serv- 
ke are not public or quasi-public 
agencies, Whose employees are sul- 
fet to the Clyll Service System or 
eligible for membership in the State 
Ketlrement System, althongh said as- 
wcintions are substantially supported 


“by public funds, 1043, Op.Atty.Gen. 


iW, 


Kinployees of Niagara Frontier 
fominission are not in the civil serv- 
kev, 1039, Op.Atty.Gen. 223. 


The position of law Ibrarian In 
the fifty judicial district, located in 
the clty of Utica, is in the civil serv- 
ke of the state. 1013, Op.Atty.Gen. 
317, 


Employees of the Palisades Inter- 
state Park Commission are within 
the elvll service of the stntc, al- 
though such commission is an inter- 
tate Lody through comity with the 
Mate af New Jersey. 1913, Op.Atty. 
Cen. 137. : 


Any person who Is employed by the 
state og n civil division thercof, or 
by a. vernmental board or agen- 


“eh, N@Hrvo receives compensation 


DEFINITIONS § 2 
Note 3 
from the public funds, 's within the 
civil scrvice of the stzto, prorided 
the rervico In not a nillltar; one, 


iL 


Whether a position ‘s {n the civil 
service is to be determined primariiy 
hy the same principles of law which 
determine whether or not the rela- 
ticn of master and servant exists Iu 

rivate omploymernt, and therefore, 
the question Is larpely derermined by 
whether or not the power of appoint. 
mont and removal {s resident in a 
public officer, and rvhether or not 
the salary or compensation of the po- 
sition is paid out cf the public funds. 
Id. 


Empicyees of the Children's Ald 
Society ot Rochester are not in the 
civil service of Monroe county or of 
the state. 1906, Op.Atty.Gen. 480. 


2. ———— County employees 

The State Civil Service Commis- 
sion, npon merger of the police de- 
partments of the villages of East 
Rockaway and Island Park with the 
county police department, lost juris- 
dictlon over the officers Involved so 
long as the merger continued and the 
Nassau County Civil Service Commis- 
sion acquired jurisdiction and the 
right to certify the rank of the offi- 
cers transferred to the board of 
supervisors. In re Schaefer, 1940, 
258 App.Div. 1005, 16 N.Y¥.S.2d 772, 
reargument denied 259 App.Div. TT2, 
18 N.Y.8.2d 749. 


A district attorney is a county offi- 
eer and is not subject to the provi- 
sions of this chapter. People v. Tay: 
lor, 1896, 17 Mise. 605, 40 N.Y.S. 321. 


Officers and employees of Supreme 
Court whose functions are limited to 
particular county are “local officers” 
and under jurisdiction of elvil service 
of county; !f functions are not so 
limited but extend over judicial dis- § 
trict, they arc. local officers, not 
state officers, but not subject to 
county civil service. 1044, Op.Atty. 
Gen, 204. 


3, ——— Military positions 


Not only docs the title of this 
chapter distinctly indicate, but the 


"servic 


§ 11 CIVIL SERVICE LAW 


of this scetion and deleted references 
to apecin! or administrative fund in 
two inxtances, 


Subd. 4. 1.1968, ¢, 290, § 4, efi. 
May 21, 1968, substituted “source 
rpeelficd In subdivision two of this 
section, and shall certify such 
finount to the appropriate depart- 
ment or ageucy of the state or public 
authority” for “special or adninistra- 
tive fund or public authority"; in 
Sentence beginning “Such sums,” in- 
Serted “at the beginning of the fiscal 
year following such certification.” ; 
and omittcd requirement of presiden- 
tlal estimate of expenses to be 
charged to cach special or adminis. 
trative fund or public authority, 


An 


Repeal of Former Subd, 2, Aw 


appended to 1.1968, ¢. 299, PNA 
“Subdivision 2 of Section 34 


section} of the Ciril Service Lis. 
pealed by § 2 of this DIN, pry, 
_for payment of a fractional shan ¢ 
expenses of administration ae 
Civil Service Department Ly speey 
or administrative funds su by pag 
lic authorities. These repealed prs, 
sions are re-enacted In substerey 5 
the new, substituted gs 
which includes addition 
for payment of a fractional sie 
from appropriations 
collected or 
(Le, 


TITLE B—ORGANIZATION AND FUNCTIONS OF 
MUNICIPAL CIVIL SERVICE COMMISSIONS , 


Optional forms of loca] civil service administration. : 


Change of form of administration. 
Jurisdiction, 

Administration of civi! service in 
Election by certain villages, 


and public agencies located 
Rules. 


Investigations. 

Certification for new Positions. 

Services by state department o 
state and municipal eligible lists, 


Removal of municipal civil service commissioners an 
officers. 


Powers of state civil service commission wi 
rules; appointments and eligible lists. 

Reports; inspections, 

Prohibition against certain pu 
tivities. 


jointly established Agere). 
schoo] districts, Special distriey 
in two or more counties, 


d personsd 


26. 
27. 


§ 15. Optional forms of Joca! civil service administration ' 
1. Optional forms of administration. There shall be the {cb 


lowing forms of local civil Service administration for the pus 


pose of administering the provisions of this chapter in counties 
including civil] 


in cities in the state: © 


. (a) 


rae civil service commissions. "A municipal cla 


oe 


ox 
re Ra ES 9 teint tet oa pd at 


Assessed of te} ¢ 
refunded pursuant ta ts fF - 
first instance appropriations ¥. 


[ 


th respect to lord - 


Sw ip Py ° ° 4 s 
divisions therein, in certain suburban towns, cos my 


4 


~~! 


iad 


- 


4 


ubdivising $$ 
al piroiists § 


f civil service; certification ¢ ¥ 


blic employment and political ae a 


sion shall consist of three Persons, not more thas “>: 


“de nu qetated b 


* &p aggeinted b 


ity the case may 
"aug guthority, as the cas 


> 


15 
CIVIL SERVICE ADMINISTRATION § 


olitical 
i herents of the same p 
hom shall at any time be ad! : ice commission shall 
pga af whos f a county civil serv b vl 
ty The members 0 isors, except that in a county 
. the board of supervisors, mission shall 
4 xecutive the members of the comm and con- 
ae ty executive with the advice 
y the county he members of a suburban 
{ the board of supervisors. The m  deneibek to eee: 
ae ! service commission in such a town : be anointed be 
pastel a section two of this chapter shai ity civil serv- 
ee arin of such town. The members of pe : ee 
Se ey lesion shall be appointed by the mayor, city m ie 
ga seoumission sha I be, having the general po 
pine Of the members 
* A nN er o% . ¢ 
ee f city officers an » re-establishment of & 
pane upon the establishment or re sees shall pepive 
fr 4 ap eee ‘ sion the term of 1 12. : 
mn ‘il service COMMISSION, red year following 
paponagrentne 04 of the first semua coe on May 
- ed . ccointanet: the term of one i the date 
a ar A of the second even-numbered oad aes a ‘May thir- 
247-U1rs * a)} cpir LoD Lit 
! sggointment; coshiarsipeain leg ea eee the date of 
i ens of the third even-numbered year foll Fash ave: Gs 
isgustment. Upon the expiration of each 0 .ppointed shall 
ceat ffies of each commissioner arena pt sare run 
sity he this day of June in the yea r 
st years from the first day ; ny auch com 
pe his predecessor expired. If gg lactinae or other- 
musioner shall become vacant by death, resigt ovided for the 
se, his successor shall be appointed as herein pr 
pie, his s 
werspired term. ; unty 
1 scAwwel ficer of a county 
(2) Personnel officers. The saponin tomage’ ye a county 
#3 Le appointed by the — o oe ae with the ad- 
SS monies bee The personnel of- 
: ; f supervisors. 
+ee and consent of the board Se 8 subdivision four of section 
negneengeece mien ante by the town board of such 
tv of this chapter shall be appointed y : se eavostiied ty Oe 
aevs. The personnel officer of a city shall a case ce Ok, 
surer, cily manager, or other sete ‘of city officers and 
‘ m ointm % ; 
poclerchaale -ciajea aurigPoained mementos Taree eh 
azhoyoes, The term of office of a personne sara ann tables 
#922. A personnel officer shall have all the po 
34 4 tnunicipal civil service commission. 


Re q 


neg @ count 


‘-3fe) Repealed... ’ os ave eee 
a fA) Administration by regional civil — sate 
nal personnel officer, Any two or ae emcutient te 
#@ any (wo or more cities in the same or adjoining : 


17 
CIVIL SERVICE ADM?NISTRATION § 


S85, § 1, and amended by 1.102, ¢. 
89: 1.1953, ¢. 19, § & e 

Subd. 3 Civil Service Law : 
1909, ¢ 15, § Tea, xubd. 3, added bs 
1.1941, © 885, § 1, and repealed hy 


1.1958, ¢, 790, $1. 


§ 16 CIVIL SERVICE LAW 


a ula, 
shall become effective upon the dissolution tz ity ri ot rent e 1, Pint 
Service commission or 0 ARE She baad & which ‘ald snlal, 3 
on the dissolution of i ivi i isi he 4Aem © ae fon ¢ 885, § 1. 
the office of regional icer, isior Ee gh gadget te hy 1.1941, ¢ 
chapter shall be admini i pias 
therein which has not ox Notes of Decisions 
of civil service admini Y) oe cer [x made by a local law —_- 
the form of civil servi ini ion j 3 Peerden a mandatory referendum. 1070, Op. 
county immediately p i i rie Atte, (taht Th. 
risdiction of such re i issj 
personnel officer, $ 

(e) A suburban town as described in Subdivision four of» #: $7. durisdiction 
tion two of this chapter, electing to initiate its ow ge 4. s 
administration for the first tim int i i xe: 
immediately i 2 
(b)i a 
transfer of eligible lists, records, 
transfer shall be 
ment of the admi 


5. Notice and public hearing. A 
after reasonable notice, before any 


1 and 2 Civil 


ission or personnel officer. The 


—<) 


: iss} erson- 
: sent} ice commission or p 
Governing board or body of a city o as ee R City or suburban town cc anes by special law enact- 
fied above or county to elect a ch TVR ES get atficer, Except as ap sores commission or personnel 
ministration for such city or su ; ifi "2 gd dy the legislature, the civil servic 


Shier Oo 3 ban Ow’! described in subdivision four 
ry 1 , 


or county, as the case may be, o ‘3 : inister the provisions of 
pone the effective date of such “-; gf amtion two of this chapter shall administe 


in the 
: . ffices and employments in 
L.1958, ¢. 790, § 1; amended L.1967, ¢, 205, § 1; 1.1969, ¢. 887, 1§4 £- gas chapter with respect to the Sapa or city, including the 
6; 1.1970, c. 24, §§ 12 “Or gewsified service of such suburban 


ae + . ‘ i+ 
1 So in original, Probably should read “section sixteen 1(b)." “os §F5, 0ty wheel districts of such city. 


: ae: ion rsonnel of- 
f %- 5° Regional civil service commission or alae hee serene? 
¥e u > s 2 i . . r re 
Misterleanl: its a Se fert. A regional civil service commission or regi 
‘wt 


= %! — ‘si this chapter with re- 
1870 Amendment. Subd. 1. L.i970, ban towns in Which clyil sents > f: sfuce shall administer the provisions : ould otherwise be 
c. 24, § 1, eff. Feb 24, 1970, added administered by County {to clam £7’ the offices and employments which w Eig bin 
Sentences bginning Such election” form of administration when erat ¥ fut to the Sie f the civil service commissions or p 
and “This section,” elects to change its form of peweh , Fafwd to the jurisdiction o 


; iti der the ju- 
Ae i unties and cities un 
Subd. 2, par. (c). 1.1970, ¢ 24, §2, tration. “) B. waset officers of the respective count e commission or regional 
eff. Feb. 24, 1970, added par, (c). Subd. 3. 1.1969, « 887, § 4 af fetxtion of such regional civil servic 


Jan. 1, 1970, inserted “or sult 4 
1969 Amendment. Subd. 2, par. (a), town, a8 specified above" In twe@ f° awenranel officer. 
L.1969, « 887, § 5, eff. Jan. 1, 1970, : 


iz’ 
In sentence beginning “Except as 


' 1 ficer shall 
sey Aye 2. {. Hach municipal commission and personnel offi 

herein’, Inserted “or suburban town 1967 Amendment. Sulxl. 2, ag ‘4 5 Pisa: 

described In subdivision four of sec 1.1967, ¢. 205, § 1, eff, Apr. 1% EX 


inations and es- 
- See power at its own expense to Galois peuaaian 
tlon two of this chapter.” inserted “unless otherwise prensd J ¢ Mh eligible lists for any position wi '§ 1: 1.1969, ¢. 887 
we * in such charter” and oultied 2@ Se : nied L.1960, c. 1016, § 1; ’ = 
Sub 2, par. (c). 1.1969, ¢. 887, {,, tence beginning “Upon follure_ 790, § 1; amen 
5, “© 1, 1970, authorized subur- " make.” “3 ie 39 


38 


SS 


$ 


9, 


4 


CIVIL SERVICE LAW 


. ¥ 


§ 19, Election by certain villages 


' districts and public agenci 

countics 
The administration of this cha 
or special district incor 
fective date of this actt 


» School districts yd 


pter in a village, schoo] 
porated or established on o 
and comprising territory j 
counties, or in a public agency established on or 
tive date of this amendment and main 
more counties or two or more mu 
civil divisions, including sche») 
counties, shall be under th 


mission or personnel officer having jurisdic 


fied service of one of such countics selected by action of fs 
erning board or body of such vi!} 

district, or the appointing authority of such public a 
the event that such board or body of such a newly incorpessy: > 
village or newly established school district or Special distacy” 
the appointing authority of such newly established public ape ss 
fails to make such selection within ninety days after the rs at 
tive date of such incorporation or est 

choo! district, special district or publi 
to the jurisdiction of the civil Servi 
officer having ju 
county in which 
Village, schoo] d 
ed. 


‘. 
a 


nN two ef gt: 
after the a” 
tained jointly Ly ye, 5° 
nicipal corporations og g 
districts, situated in dif 
e juvisdiction of the civi! 


aa 


re 
2a) 
i 


Service re5 
tion over the ex S 
* + ba 
age, school district or yre3*° 
Beng, sy: 


ablishment, such Wag 

€ agency shall be ray >. 
ur ce commission or permes 
risdiction over the classified Service cf % 
the greater or greatest territorial aren of 4 
istrict, special district or public agen 


us 


chin 2 


cy isper, 


y 
i 


i 
i 


a 


. 790, § 1; 2 


amended L.1960, c. 1016, § 3; 1.1968, ¢, obj 


Historical Note 
1968 Amendment. 1.1968, ¢. 505, § 
» Off June 5, 1068, in sentence be- 
ginning “The Administration of” in- 
Serted “or in a public ageney estab- 
Ushed on or after the effective date 
of this amendment and maintained 
Jointly by two or more counties or 
two or more Municipal corporations 
on other civil) divisions, including 
School districts, situated tn different 
countics” and Inserted referenees to 
public ageneles in Catchline and 
wherever appearing in soction. 


¥! 
1960 Amendment. 1.1960, ¢. 30%," 


3, eff. July 1, 1960, In entebin > : 
scrted “certain” and “selac§ ‘ 
tricts"; In sentence Uginning “oc 


Administration”, Inserted “abet & 5 


trict” in two instances; In meeR J 


beginning “I 


“school district" in three imo &- 
* 
Derivation. Civil Scrvire low ty 


Ms 


1.1941, « 885, § 1 


. ond myewht e 4° 
1.1958, ¢. 790, $1. is ay 


es located in tiyo natn et: 
" eae gatrict 


4 
T after eee a 


n the event", jsete $=, 


1909, & 15, § ll-a, subi, 5, 2d2? 8 ac 


§ 20 


j civ SERVICE ADMINISTRATION 


Notos of Decisions 


division 4 of former section 1l-a. 


nT i 1 
tad Radiiete were HOt MRPCCHL 1944, Op.Atty.Gon, 204. 


ome ineuntng of sub- 


graven eas tlw 
eer 

q SR, Rules 
: } 

& Surge of rules. . 
deed erectile, amend one 
ciu afieed the provisions ot 
t« Soe ef (he constitution of 
ei * a 


Each municipal civil service commission 
enforce suitable rules for carrying 
this chapter and of section six of ar- 
the state of New York, i — 
turisdietional classification of the offices and em- 
hie fe the the pon service under its jurisdiction, tor - 
Rei ings cleo of such offices and employments, el “ 
caging for and for appointments, promotions, tran 
ak ae i t nts therein, all in accordance 
eh sf ce ee Nothing in this chapter or 
ith ot provisions of af pier. Not he colonel 
hate law shall be construed to require tha — “ 
a ate dssk be specifically named or listed in such rules, 0 


4D UI 


1 
malty 
aC. 


«ee : b 
: ition i jurisdictional 
* Wat Se salary grade to which a position In any jur . 


‘ ? 

thue 3p allocated be specified in a “ig oe 

z ure for adoption of rules. rch rul ee : 
he Pipctan Weercat shall be adopted only ing a — pra 
Ag entsre of which has been pubianet tet gabonert than ang 
tee getting forth either a summary of ot se a bocnaghi 
Sa srisasad rules or modifications or wtecapaarge th - 
awe terol. Notwithstanding the provisions oz f 


543 
see 


matt 
Mave 


this sub 
ng 


+4 y 
. ce ; ll not be required 
G4, kewever, notice and public hearing shall no : 


5 ificati yhich is required by 
. seg the adoption or modification of a rule which is requ 


la + 

#yeaefa change in any statute in order to ee pg 
no atute, The rules and any modifications pram or a 
4g 4 decaty civil service commission or county eanaryent tian? 
4% regional civil service commission or Degas si ere 
fue shall be valid and take effect only upon lion arr 
#5 $31) service commission. The rules and efi at 
5 ey ne ep Se ak es ons approval of 
wf ofteeer shall be valid and take up i 
$s nazor or an deputy mayor designated in ago na hhongerac 
% wich designation to be filed in the offices of the 


x ici ivi i ission 
_, #~~ Commission, and the municipal civil service commission, 


Library Refercnces 
‘ Municipal Corporations ¢=109, C.J.8. “Municipal Corporatius { < 
& 472, 473. a . 


— 


44 


: be, having 
'. a e'8s manager or other authority, as the case may 


: } 
\ 2» praral power of appointment of city officers and it - 
“, Yak Be atate civil service commission ; provided, howe | 


‘ = 


CIVIL SERVICE LAW 


where the mayor, 
thority, as the cas 
or modification 
been submitte 
deemed to be 


commission, 

ter, when a reso] 
the state comm} 
the classificatio 
mission 


es that such 


he non 
Sion, with the conse 
such posit 
Inez 

lution as so amende 
shall be fi 

final 


Ss 


3. State civi] servic 
the establishment of a 
mission, or the office of 
it shall be the duty of 
upon appointment, 
rules herein Provided for, and 
days after appointment th 
forthwith make such rules, 


L.1958, ¢. 799 
ai ’ a: 
1.1969, ¢.5, § fe 


to adopt 


Historical Note 


1969 Amendment 
ndments, 
1969, ¢. §S7, § 8, eff. 
Without incorporat! 

r 9] 

epee ce. 5, added Sentence begin- 
: & “The rules and any modific 
40ns theroof adopted by a - 
penal suburban 
1.1969, ¢. 5, 
added p 
mayor. 


Subd. 2. 4 
Jan. 1, 1976, 
ng changes made 


§ 1, eff. Feb, 25 
c.f hr A 25, 1969 
Tovisiong relating to a deputy 


1961 Amondment. 


¢ x } eff. Apr, 


Subd, 2, 1.1061 
11, 1961, inserted 


or deputy mayor or ci 
€ may be, fails to a 


thereof within thj 
d to him, such oo 


Ion in the non-competit 


} the state civil 
torce and effect of law. 


e commission to promulg: 
municipal] or regional ¢ 
municipal or regiona] 
such commis. 


ne state civi] 


amended L.1960, ¢. 
L.1969,c. 887,83 
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ty manager, or 
Pprove or disa 


n hat pie 


this dy: 
mites v8 


Provision 
e exempt class, the st 
Position should pro 


in th 


w. 


of state within thi 
service 


ni 
en 


sentence beginning “ 
any other provision,” 


1960 Amendment. Subd. tL. 


© 73, § 1, eff, Feb, 23, 100, ast 
' . Th, ad= 

sentence begi UND 

chapter.” ening. “Nothing to AA 


x 
ey 


Derivation, Subd. 2. Civil xenz 
Law of 1909, « 15, $i, vt f 
amended by 1.1058, c 440, ast # 
numbered by 1.1923, ¢ 177, aph 
pealed by L.105S, © 700, $1. bet 
section 11 derived from Civil Senor 


Oth é 


Prope’. 
Ae gs ’ 
Dery Bs 
bh pees 

» to Claes” 
Prove such mS 
ation thyey th 
rty days utd» 5% 
commisia » a 


ate rules. Uy; 
ivil service en § 
: Personne! office ¢. 
Sion or personne! offue #. 
and procure the appr 


ct oval of th ®:. 
» Upon failure to do so witi ; 


inn 
enh 


Service commission 33 


“om 


73, § 1; L.1961, ¢. 411, $1 


are eet 


Notwithatasca 


CIVIL SERVICE ADM NISTRATION 


370, § 10, a8 nmended 
originally revised 
8, us amended 


day of BM = 
‘ & APH & Soe : 
im werk «. Mh, i 
‘Tp ecmee 0 $2; Ta1808, & 180. 
pee & Cicil Service Law of 
om. + th EL pubd, 2; amended by 
1 wauece 6 eh anil KO numbered by 
‘gage oe STt, anil amended by I. 
wats 4 Fd aml rvpenled by L.1958, 


Bi atk 


+. ipo wnt porners af Stute Clyil 


To) Mee af diliee ty create munuielpal el 


. 


Baryal Corporations C139, 158, 
Tew, 2IN2b 
atten G24 1). 


trandastt, modification, or suspen 
ave 6 
pareresag ctevies 2 
SemHaettra for appointments 
dtenitnation of positions 14 
Apatesstira of rules 5 
datas ef appolntess 15 
fsmptotel requirements 8 
‘ Sx¢teemee dite of rules 3 
Sram 19 
Sear ergettect of rules 6 
Grortags es Cisqualification 12 
fc Fewtruaiioan efeandidate 10 
/. GMSptuat on rule making power 
‘Ma's rt caegidates 9 
Paashney 17 
Teealruasions of candidates 
forrally 7 
Shicstlonal requiroments 8 
Seivgr et candidate 11 
tertstincal of employees 
Fetes 30 
Seres ef appointees § 16 


13 


‘. 


zy? 


ar 


+ 


, 


ET rE 


18 


Leste 


ys Bee, 
wy 


. 


rr. 


F< 
ee 
ae 


& tdnctations on rulo making pow- 
i 
& auseipal commission cannot, by 
Se eweterit of n rule, repeal the 
2 HRA Proviaslonx of this chapter, 
: £ Pafery ¢. Nonnl of Education, 1914, 


“o FAP tap Ae. 201, 115 NLY.S. 645, 


Xe ge #84 niler former scctlon 21, of 
'» QW Service Commission. and 
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¥ 
x 
“ 
M 
% 


+O 


Note 2 
¢. 790, $1. For derivation of former 
section 11 see note under subd, 1. 


f.bd. 3% Civil Service Law of 
1909, ¢. 15, $ 11, subd. 4, as so num- 
bere) by 1.1923, « 177, and sincnded 
by 1.1044, ¢. 260, and repealed by L. 
1958, c. 700, § 1. For derivation of 
forincr xection 11, sce note under 
subd. 1, 


Cross Refcrences 


Service Commission, sce section 6. 


yll service and make rules for appoint- 


genta anil cluasi fication of offices, sce General City Law § 20(16). 


Library Refcrences 


C.J.8. Municipal Corporations §# 
488, 518, 711 ct seq., 737, 738. 
C.J.S. Officers § 34. 


Notes of Decisions 


Municipal! Civil Service Comniission 
to pass reasonable rules and regula- 
tions, may not be exercised by pro- 
mulgation of rules and regulations 
Inconsistent with this chapter. 
Kearns v. City of Buffalo, 1952, 111 
N.Y.8.2d 778. 

Under this chapter, the diserction- 
ary power of Municipal Civil Service 
Commilssion to make rules concerning 
civil service examinations cannot be 
carried so far as to defeat purposes 
of genuine competitive civil service. 
Ryan vy. Fincgan, 1938, 166 Mise. HS, 
2 N.Y.S.2d 10, affirmed 253 App.Div. 
713, 1 N.Y.S.2d G13. 


2. Approval cf rules 


Under provision of subdivision 2 of 
former section 11 that Municipal Civ- 
il Service Commission rules and reg- 
ulations, and modification thereof 
shall be valid and take cffect only 
upon approval of mayor and of the 
State Civil Service Coiminission, ap- 
proval of mayor nnd State Civil 
Service Commixsion could not be giv- 
en in advance of actual establish- 
mont by Municipal Civil Service 
Commission of such rules and regula- 
tions. Corrigan v. Joseph, 1952, 303 
N.Y. 172, 100 N.E.2d 6593, motion de- 
nied 304 N.Y. 759, 108 N.E.2d 618, 
certiorari denied 73 S.Ct. 783, 

8. 024, 07 L.Eg.2d 1350. 


VIL SERVICE LAW 


Note 17 

The munielpal clvll service com. 
Mutssionore of tho city of Nuffalo 
have power to adopt a rule that, asa 
condition of Cligibility te enter a pro. 
Motional oxumination in the pollee 
departinent, the Person desiring pro. 
Motion must haye been continuously 
employed for the specified period of 
twelve months iiminediately Preeeding 
such examination in a next lower po- 
altion, the Autles: of whieh are such 
aS Would naturally and Properly tend 
to fit hin for the dutlos of the pogi- 
tlon to which he socks promotion, 
and such rule ts not contrary to a 
rule adopted by the common council 
Providing that Yaeancies in the posi- 
tlons of captains and Ueutonants 
Rhall he filed hy appointment of a 
hember of the foree, for such rule 
Gocs not mean that all members of 


thin chapter nor the 
former section 11 Was cont 
the rule Permuitting reise 
an employee, 
Nation or new 
offiee for which His fituwas 


fay 
at 
Without further 


ready been demonstrated, Bthing f wit af section § 
¥. 102, ny ti 


Y. Lahey, 1926, 243 N, 
490. 


19, Evidence 


The civi} Scervlee reg 
city, on file In the off| 
Civil Service Commission at 
may be fulliciontly prove; 
Cvidence by the produ 
thereof, certified hy t 
the couunixsion in substany 
Ruce With section 933 of 1} 
Civil Procedure, now Cri) 
Poople vy. Tobe 


ctian of 


tal 


langues yo 
rere 5, * gute end 


Proof of fitnong, k 


Vatlonus Price ; 
CC of the 


! fut um) * 


he aeCNY Cy 


22 
CIVIL SERVICE ADMINISTRATION § 


i hereu in the 

hapter'and the rules established ngage 
the jurisdiction of such gg wd ows - 
, r yhich ar 
ye the same powers whi ie 
3 i. ae by the third and fourth subdivi 


orvi 
= vt meus ix of this chapter. 


"diate ad th 


a 
THE be; 


ene vhall h 


4 vaio, ¢. 790, 1. 
be Historical Nate 
} bh 
1923, ¢. 177, and repealed by L 
¢. 700, § 1. 


| 


4. : 


awk 


; td 
ri} Service w of 
motive. Civil > Argel 
¢ Log ht 2, wulal. 5, He be I 
: . j i : v. 
Ates # ase, » WT, end numberec te 
Library References 


C.2.8. 
OH. 


wet Iunicipal Corporations § 


; * aging Corporations C109. 


Casts e+ 


“ Cas, 


the force are entitled to take the OXx- 
amination, but Only such as are per- 
mitted to do so under reasonable 
Tules promulgated by the civil service 
coinmission, People y, Feldman, 
1917, 179 App.Diy. 295, 166 N.Y.S, 
375, affirmed 221 N.Y. 656, 317 NE. 
1081, 

County civ! service con:mission 
rule that in no case shall any person 
be cligible to take promotiona) exam. 
ination until one year from date of 
permanent Aappolntment to last posi. 
tlon did not preclude commission 
from requlring greater length of 
Prior service for entrance to promo- 
tional examinations. Nelson vy. Jen- 
nings, 1961, 214 N.Y.S.20 21, 


47 N.E. 800, 


20. Review 


Where status of discharmg rh ‘ 
employce was the sam 
have been if challeng y 
state civil service Coninisslon eg Fh 
their counterpart In Wwunlelpal ag 
service rules had Rever bovn prams 5. 
kited, validity of tho rules would pp < 
be passed upon. Sikich y, llogta. 
1049, 274 App.Diy. C75, 87 NY sx 


wm s 
1953. 


The Courts hare Power to reve 
municipal civil servieo rules and & J+ 
declare them invalld if they are ae 
in harmony with the civil senw 
provisions of the Constitution and Ge : 
laws made thereunder, Matter ¢ 
Ricketts, 1906, 111 App.Diy. Gu, £ 
N.Y.S. 502, 


Courts cannot oneroach on GS 
field of duty of municipal publie && 
clals who are charged with nee 
bilty of fixing salaries for ely!) are 
lee employces. Sippell vy. Dowd, 124 
191 Mise. 55S, 76 N.Y.S.2d 114 
firmed 274 App.Diy, 1027, 86 N.Y SS 
478. 


r 


dae re, 


‘% 


oe dd 


ye dng a 


18. Relnstatement of employees 
Under the power conferred by 
former section 11 on Municipal Ctyi} 
Service Co issioners to make rules, 
fi rwe of the commission Providing 
that a porson +ermanently appointed 
to @ position in tho competitive class 
who has been appointed to a position 
In the Cxempt class may be restored 
to the position originally held by him 
1s valld, and neither the purpose of 


§ 2. Investigations 

A municipal commission, a m 
gional commission 
Pose of inv 


pteaes 


unicipal personne] officer, a re 
or a regional personne! officer, for the pun 
estigating the enforcement and effect of the prove 
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$ #2, Certification for new positions nan 
ny new position in the service of a civil divis! 


$e, 


mn 


% w er inc. oh ici ‘ ne 
’ 4 S er ae Vv 
* drcated the rope sal her OF, C uding a t e f t 
‘ ti ae abcess © . ucipal commis- 
f Fe © {he posi a , $a be referred o the nur Cipa ommil 
i] ‘ 


1 
yeh 


N jurisdiction and such co: ice title f 
m@ Saving Jur : +t itle To 
ii sg pherion the appropriate civil service t . 
cheep ts Any such new position shall be cr 
I 


yeoxd position. 


£ 
p 


rn 


commission shall fu 


y 

rt 
nt 
ae 


i ifi umission. 
tt, the Lille approved and certified by the commi 


%. 


Sided. ¢. 790, § 1. 
Historica 


H ? 
swagilos, Civil service Law of 
PR @ 35, $ 14, wubd. B-a, added by 


Iibrary R 
~ Rastyal Corporations €=217(3). 


1 Note : 
c. 485, and repealed oy ih 
c. 790, § 1. 


eferences . : 
C.J.8. Munielpal Corporations § 708 
et seq. 


Notes of Decisions — 


Gromisssiion | 
Pity ef position 2 


. ramamenrananaenneneas 
+ ‘ , " 


& Carstevction a 
¥ } nm- 
#7 wetlon must be strictly co 
mowk  frople v, Dalton, 1900, 49 
@rnf<t 71, G3 N.Y.S. 258, affirmed 
Mt RY. d, Of NM. 1121, 


& Tors of position 


yilae £; - 
4 atcipal elvil service position 
my te created and appointmeats 


made to it notwithstanding the — 
js not enumerated In the elvil se : 
classification schedules. geek 
Kern, 1938, 279 N.Y. 42, 17 N.D2 
702. 
A person occupying the snipe 
detective on a city police ager! 
not he pald as such where 5 spor 
the city elvil service pesgprrareypanbene 
the state department of civ se sod 
has authorized’ or — s' 
‘prank, 24 Op.State Compt, 139, 
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§ 20. Services by stato department of civil Service; certs Il 
tion of state and municipal eligible lists U antelag 
1. Classification services, The state civil service departs gall 

shall, without charge, upon the request of a 

mission, render Service or technic 

tive to the position classific 

der the jurisdictio 

however, that wl 


CONS. 
upon. All money sy 
ceived for such paid into the state treasury 3 
the manner provided by law, a “4 
The state civil service deparimng 3m 
ipal comma 4 


ns, construction, and ratin 
nt and certificatio 


required to be pai 
this chapter, shall 
for all examinations prepared and rat 


8. Other services. The state civil service department with # 
out charge, upon the request of any municipal commission, SHAS : 
furnish technica] advice and assistance in the preparation anf : 
promulgation of rules or modifications thereof and in any other 
matters affe-ting the administration of the provis.ons of thy % 
chapter by such municipal commission, ae 


4. Use of state eligible lists by municipal commissions... 4% 


municipal commission, in the absence of an eligible list of its 2 . 
.. OWN, May request the state civil service department to furnish # 
with the names of persons on an appropriate eligible list estal» * 


lished by the department, which, if so re 


pal commission, shall be limited to residents of the city or elvi} 


division in which appointments are to be made, or to residents 
of the county or judicial district in which such city or civil dist: 
sion is located, or to any reasonable combination ‘of political sul» 
divisions both in and outside cf New York state contiguous ts 
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me ony or civil division in which appointment is to be made or 
geeagous to the political subdivision in which such city or civil 
‘ frinwan 1s located. Such munisipal commission may certify 
ae’ sanies for appointment to a position under its jurisdiction 
‘e 43 same manner as certifications are made from the eligible 
ayy ef such commission. If the state civil service department, 
ama tha request of such commission, has certified an appropri- 
- gu eXgible list to fill a particular position, such list shall contin- 
wate used until superseded by an eligible list established by 
“jas, municipal commission for such position, or until such list ex- 
- grag or Is exhausted or is otherwise terminated. | 
“ta. Residence restrictions for local positions. The state civ- 
¥ weviee dcpartment or municipal commission having jurisdic- 
: gun ger positions in a city or civil division may require that 


> gubidates for examination for appointment to any such posi- 


"gana be residents of such city or civil division, or residents of the 
"> asuaty or judicial district in which such city or civil division is 
praiel, or of any reasonable combination of political subdivi- 
teed both in and outside of New York state contiguous to such 
: #tz or elvil division or contiguous to the political subdivision in 
‘which such city or civil division is located. An appointing au- 
= Sanity of a department or agency of a city or civil division may 
- gpaire (hat eligibles who are residents o! such city or civil divi- 
. uv shall be certified first for appointment, provided, however, 
r-’ me auch preference shall be given on appointments from promo- 
". tu Hsts. Upon exhaustion of the list of such resident eligibles, 
gestifications shall be made from the whole eligible list. This 
si2dtivision shall not be deemed to supersede any general or spe- 
ful tw pertaining to residence qualifications of local officers or 

'* atgsoyees, : oe. 
‘' 4b, Geographic certification based on need. A municipal 
meaission having jurisdiction over a city or civil division may 
_ geailde that eligibles, other than. those eligibles on policemen 
“aac firemen lists, who are residents: of a geographicaliy-defined 
ata which is a portion of such city or civil division shall be cer- 
. ited first for: appointment to positions in such area where in 
“tettr to qualify for federal moneys such certification is re- 
aed, Upon exhaustion of the list of such resident eligibles, 

“ #ert{flentions shall be made from the whole eligible list. 

__.,& Construction... The provisions of this section shall not ap- 
% iy to the municipal commission of‘any‘city containing more 
- gt one county.”.' 3 oe a a 


ae : 


. ih pe oe ee 
438, ¢. 190, § 1;amended L.1963, c. 857, §§ 1, 2;-:-L.1967, c. 2 =s 


ae 
oh 1.1971, ¢. 786, § 1. ‘ 
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ARTICLE IV—RECRUITMENT OF PERSONNE} 


Title 
A. Examinations and eligible lists 
B. Appointment and promotion 


Examinations generally, . a 
Filling vacancies by open competitive exainination, - 
Promotion examinations. is 
Citizenship requirements. Ph i 8 Bae 
Age requirements, ie ba hae 
Examination’ of blind or physically handicapped appibasd 
Employment of mentally retarded persons, ee 
Employment of mentally retarded persons. 
Employment of mentally retarded persons. 
Establishment and duration of eligible lists. 
Continuous recruitment for certain positions, ee 
Requirements for provisional or permanent appolntmar sy 
certain police officers. ee 


§ 50. Ixaminations generally 


1. Positions subject to competitive examinations. The TH 
and fitness of applicants for positions which are classified if 
competitive classyshall be ascertained by such examinatine & & 
may be prescribed by the state civil service department om # 3 
municipal commission having jurisdiction. oie 

2. Announcement of examination. The state civil Servick & | : 
partment and municipal commissions: shall issue an annoys 3 
ment of each competitive examination, setting forth the naw i 
mum qualifications required, the subjects of the examlristst, 3. 


and such other information as they may deem necessary, ## A 
shall advertise such examination in such manner as the ne 
of the examination may require. NS Oe 

3. Application for examination. The civil service HY 3 
ment and municipal commissions shal] require prospective ai -f 
cants to file, during a prescribed time, a formal applicatant & 
which the applicant shall state such information as May NSE -y, 
bly be required touching upon his background, experience fh, 
qualifications for the position sought, and his merit and {itis 
for the public service, The application shall be subseritw 3 
“2 applicant and shall contain an affirmation by him tha 
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° aie therein .are true, under the penalties of perjury. 
‘asad frewse for such application shall be furnished by said de- 
err and such municipal commissions without charge to all 
 gpeead uesting the same. -The department and such munici- 
‘+ -oonprsvions may require in connection with such application 
4 petificates of citizens, physicians, public officers or others 
qwrt Arowledge of the applicant, as the good of the service 

; wes poyelre. 
oh Pruualification of eisai or slivibies The state civil 
‘yeveng department and municipal commissions may refuse to ex- 
A va applicant, or after examination to certify an eligible 


“hy vio Is found to lack any of the established requirements 
Sg aluston to the examination or for’ a aga to the posi- 
Rs, a which he applies; or 


+ 4g #40 Is found to have a physical or mental acute: which 

‘suacey bin unfit for the performance of the duties of the posi- 
Rs gx hich he secks employment, or which may reasonably be 
apysted to render him unfit to continue to perform the duties 
“agech oasitions or | 


* wet who Is addicted to the use of ieecoties, or who is addicted 
} hs ate of intoxicating beverages to excess; or. 


aes vio has been guilty of a crime or of infamous or noto- 
Hint disyraceful conduct; or 


. His w#ta has been dismissed from a permanent portic on in the 
neds service upon stated written charges of incompetency or 
Rueotect, after an opportunity to answer such charges in. 
"-g8tang. or who has resigned from, or whose service has other- 
| 4a wea terminated in, a permanent or temporary position in 
tha pyttic service, where it-is found after appropriate investiga- 
4a ax Inquiry that such resignation or termination resulted 


Mkt incompetency or misconduct; or 


a8 ho has intentionally made a false statement 0 of any siehes 
Sa test in his application; .or . ! ; 


: va who hns practiced, or'attempted to practice, any Sebaetian 
_# fav In hig application, in his examination, or in securing his 
mR “hty or appointment; or a 


‘ 


“M4 who has beén dismissed from sis employments be- 
“nee ef habitually poor performance. 


a Siw ga ferson shall be’ disqualified pursuant to this pubsataigion 
ca a $¢ has been, given, a, written, Statement of. the re 18 


a 
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therefor and afforded an opportunity to make an explanation 
and to submit facts in opposition to such disqualification. 


Notwithstanding the provisions of this subdivision or any oth- 
er law, the state civil service department or appropriate munici- 
- pal commission may investigate the qualifications and back- 
ground of an eligible after he has been appointed from the list, 
and upon finding facts which if known prior to appointment, 
would have warranted his disqualification, or upon a finding of 
illegality, irregularity or fraud of a substantial nature in his ap- 
plication, examination or appointment, may revoke such eligi- 
ble’s certification and appointment and direct that his employ- 
ment be terminated, provided, however, that no such certifica- © 
tion shall be revoked or appointment terminated more than three 
years after it is made, except in the case of fraud. : 


v 


5. Application fees. (a) Every applicant for examination 
for a position in the competitive or non-competitive class, or in 
the labor class when examination for appointment is required, 

_cChall pay a fee to the civil service department or appropriate 
mxscipal commission at a time determined by it. Such fees 
shall be dependent on the minimum annual salary announced for 
the position, as follows: (1) on salaries of less than three thou- 
sand dollars per annum, a fee of two dollars; (2) on salaries of 
more than three thousand dollars and not more than four thou- 
sand dollars per annum, a fee of three dollars; (3) on salaries 
of more than four thousand dollars and not more than five thou- 
sand dollars per annum, a fee of four dollars; and (4) on salaries 
of more than five thousand dollars per annum, a fee of five dol- 
lars. If the compensation of a position is fixed on any basis oth- 
er than an annual salary rate, the applicant shall pay a fee based 
on the annual compensation which would otherwise be payable in 
such position if the services were required on a full time annual 
basis for the number of hours per day and days per week estab- 
lished by law or administrative rule or order. Fees paid here- 
under by an applicant whose application is not anproved may be 
refunded in the discretion of the state civil service — 

- or of the appropriate municipal commission. 


(b) Notwithstanding the provisions of paragraph (a) of this 
-Subdivision, the state civil service department, subject to the ap- 

". proval of the director of the budget, a municipal commission, 
subject to the approval of the governing board or body of the 
city or county, as the case may be, or a regional commission or ~ 

= —.. pursuant to governmental agreement, may — 
elect t_“Waive application fees, or to abolish fees for specific ~ 
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classes of positions or types of examinations or candidates, or to 
establish a uniform schedule of reasonable fees different from 
those prescribed in paragraph (a) of this subdivision, specifying 
in such schedule the classes of positions or types of examinations 
or candidates to which such fees shall apply; provided, however, 
that only the civil service department, with the approval of the 
director of the budget, shall have authority to waive application 
fees or establish a different schedule of fees for any examina- 
tions prepared and rated! by the civil service department for po- 
sitions under the jurisdiction of a municipal commission. 


(c) All fees collected hereunder by the state civil service de- 
partment, except as hereinafter provided, shall be paid into the 
state treasury in the manner prescribed by the state finance 
law. Fees collected from applicants for examinations given ex- 
clusively for positions in the division of employment in the de- 
partment of labor shall be held in trust until sitch time as the 
costs of such examinations have been ascertained and thereupon 
shall be disbursed as follows: (1) to the extent that such fees 
are sufficient therefor, there shall be paid into the unemploy- 
ment administration fund maintained under the unemployment 
insurance law,? an amount equal to the costs of such examina- 
tions. Such payments shall be made on the fifth day of the 
month following the month in which such costs were ascertained 
and shall be accompanied by a detailed, verified statement and a 
duplicate of such statement shall be filed on the same day with 
the state comptroller; (2) the balance, if any, of such fees shall 
be paid into the state treasury pursuant to the state finance 
law.} 


(d) All fees collected hereunder by any municipal civil service 
commission shall be paid into the general fund of the municipali- 
_ ty for which such commission has been appointed. 


6. Scope of examinations. Examinations shall be practical 
in their character and shall relate to those matters which will 
fairly test the relative capacity and fitness of the persons exam- 
ined to discharge the duties of that service into which ¢hey seek 
to be appointed. The state civil service department or appropri- 
ate municipal commission, as ‘he case may be, may establish an 
eligible list on the basis of ratings received by the candidates in 
the competitive portions of the examination and thereafter con- 
duct medical, physical and other appropriate non-competitive 


qualifying tests from time to time as the need for certifications 
from the eligible list may require. , |... 


i 
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department or the municipal commission having jurisdiction 
may limit eligibility for examination to one sex when the duties 
of the position involved relate to the institutional or other custo- 
dy or care of persons of the same sex, or visitation, inspection or 
work of any kind the nature of which requires sex selection. 


8. Examination of candidates unable to attend tests because 


of religious observance. A person who, because of his religious — 


beliefs, is unable to attend and take an examination scheduled to 
be held by the state department of civil service or a municipal 
commission on a Saturday or on a day which is a religious holiday 
observed by him, shall be permitted to take such examination on 
some other day designated by the state department of civil serv- 
ice or appropriate municipal commission without any additional 
fee or penalty. 


1.1958, c. 790, § 1; amended L.1964, c. 645, § 3; L.1966, ¢. 870, § 1. 


1 State Finance Law § 121, 
2 Labor Law § 551, 


Historical Note 


1966 Amendment. Subd. §. 1.1966, 
-e. 870, § 1, off. July 29, 1966, ndded 
subd. & 


1964 Amendment. Subd. 3. 1.1964, 
ce. G45, § 3, eff. Sept. 1, 1964, substi- 
tuted “an affirmation” for “a decla- 
ration” and “true under” for “made 
subject to’ in sentence beginning 
“The application.” 


Derivation. Subd. 2. Civil Service 
Law of 1909, e¢, 15, § 14, subd. 2, add- 
ed by L.1948, ¢. 70, and amended by 
L.1953, ¢ 19, § 10, and repealed by 
L.1958, ec. 7090, § 1. Suid section 14 
was from a prior scction 14, as 
amended L.1921, ¢c. 547, 1.1939, ¢. 767, 
§ 2; 1.1939, c, 799; L.1941, ce. 586, 
630; 1.1944, ¢. 376; 1.1044, c, 704, § 
2. Said prior section 14 derived from 
Civil Service Law of 1899, ¢. 370, § 
13. 


Subd. 3. Civil Service Law of 
1909, «. 15, § 14, subd. 3, added by L. 
1948, c. 70, and amended by 1.1949, ec 
384; 1.1953, ¢ 19, § 10; 1.1957, « 
149, § 1, and repealed by L.1958, ec. 
790, § 1. For derivation of said sec 
tion 14, see note under subd. 2. 


Sub? Civil Service 
1009, c.~J; § 14, subd. 4, added by L. 


Law of. 


10438, ¢. 70, and amended by L.1053, e 
19, § 10, and repealed hy 1.1958, ¢. 
790, § 1. 
tion 14, see note under subd. 2, 


Subd. 5. Civil Service Law of 
1909, ¢. 15, § 14, subd. 5, added by L, 
1948, c. 70, and amended by L.1953, ¢. 
19, § 10; 1.1956, ¢. 639, and repealed 
by 3.1958, c. 790, § 1. For derivation 
of sald section 14, sce note under 
subd, 2, 


Subd. 6, 


Civil Service Law of 
1909, ¢. 15, § 14, subd. 6, added by *. 
1948, ¢e. 70, and repealed by L.1058, ¢. 
790, § 1. For derivation of said sec- 
tion 14, see nete under subd. 2. 


Memorandum on 1958 Revisicn. 
“The new law [subd. 4] permits State 
and local commissions to disqualify 
persons for examination or appoint- 
ment whose services have been terml- 
nated In a previous public employ- 
ment without a form:? removal pro- 
eceding, where it is found, after ap- 
propriate investigation or inquiry, 
that such termination resulted from 
Incompetency or misconduct. It also 


. permits the disqualification of per- 


sons who have been dismissed from 
private employments because of ha- 
bitually poor performance. 


Tor derivation of sald see . 


Art. 4 


7. Limitation of eligibility to one sex. The state civil service ; 
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The bill 


Art. 4 


provides, however, that no person 
may be disqualified unless he has 
een given a written xstatement of 
_the reasons therefor, and afforded an 
eppartunity to make an explanation 
nud to submit facts in opposition to 
xuch disqualifieation, These are all 
new provisions which do not appear 
Ju the present law, 

“phe new Inw [subd, 6 of this sce 
ton] would permit the Stute Civil 
xorvlee Department, with the approve 
nt of the budget Director, or 2 mu- 
niclpal commission with approval of 
the local governing board or hody, to 
walve appliention fees or abolish fees 
for xpeclfic classes of positions or 
‘types of examinations or candidates, 
or to ostablish a uniform schedule of 
feos different from those preseribed 
In the law, The present law pernits 
the walver of fees In promotion ¢x- 
nmmlnutlons only. Governor Efarri- 
inan, In his annanl message to the 
Legislature, recommended legislation 
to perinit the waiver of fees in open 
competitive examinations also. The 
new law would, In effect, accomplish 
this." 


Tomporary Emergency Defenso Po- 
altions. Sections 1 and 2 of 1.1961, 
¢, 209, eff. Apr. 3, 1961, provided: 

“Section |. 
and Intent. The legislature finds 
that positions in the public service 
having unique duties related solcly to 
cly!l defense activities and without 
counterpart in the regular ciyll serv- 
lee have been and are under the 
_tvles of the state and municipal civil 
service commissions designated as 
temporary emergency defense posi- 
tlons and filled on a temporary basis 
during the defense emergency; that 
the continuing defense emergency re- 
quires the continuance of the vital 
_werviees rendered by incumbents of 
xuch positions to avold irreparable 
Alsruption of the civil defense pro- 
gram; and that such temporary 
emergency defense positions, © ‘cre- 
fore, may be treated In the «ame 
manner as regular, permanent posl- 
tlons and made subject to cxamina- 
tlon requirements. ‘The legislature 
further finds that interruption or im- 
palrment of stability of operation of 
the various civil defense agencics 
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would gravely endanger the publie 
safety; that a great many present 
ineuinbents of temporary emergency 
defouse positions have served more 
than five and up to ten years In 
ther positions; that the vast majorl- 
ty of present Incumbents by thelr 
training and experience in their posi- 
tlous have acquired Invaluable expert 
knowledge and skill in the adminis: 
tration of civil defense programs; 
that upon initial application of came 
petitive class requirements to any 
such positions In the state or any lo- 
en) jurisdiction, ft would not be prac- 
tienble to fill them by compctitive 
examination; and that In order to 
avoid any potential danger which dis- 
ruption of the civil defense program 
might entail, it Is essential that 
mens be provided during the defense 
emergeney ‘to continue as permanent 
appointees qualified Incumbents serv- 
Ing in temporary emergency defense 
positions in any jurisdiction where 
such positions are made subject to 
competitive examination require- 
ments, It is the purpose of this act, 
therefore, to authorize the extension 
of clvil service examination requirc- 
ments to positions designated as tem- 
porary emergency defense positions, 
and to provide an orderly method for 
continuing in service with the rights 
and tenure of permanent appointees 
incumbents of such positions who nre 
found fully qualified and who have 
served satisfactorily and continuously 
therein for at least one year. 


“§ 2, Positions designated as tem- 
porary emergency defense positions 
in the service of the state or any civ: 
il division may, at the election of the 


. state elvil service commission or mu- 


nicipal civil service commission hav- 
ing jurisdiction, be made subject to 
procedures and requirements of the 
civil service law in the same manner 
as regular permanent positions, In 
case of such positions in the state 
service, the elvil service commission 
shall, within three months after the 
dute of such election, allocate such 
positions to appropriate jurisdictional 
classifications, In the case of posi- 
tions in the service of a clvil divi- 
sion, the state or mf nal clvil 
service commission hoa jurisdic. 
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39, -—_ Particular deputies held 60. Generally 
: 0  @eOmpe -! 2 It ig duty of 
Amico y. Erie Coun i » sion, in exercise 
36 A.D2d 415, 321 NYS. » ty to classify P » to exercise 
main volume, affirmed 3 its discretion in: determining the “lim. 
332 N.Y.S.2a 898, 283 N. - _ its of the etn it is not, how- 
. ever, an  uncontro ed discretion, ° 
40. ay ‘Particular deputies held Grossman y. Rankin, 1973, 78 Misc.2¢ 
ne eet 480, 356 N.Y.S.2a 921.’ > 
McMahon y, Michaelian, 38 A.D.2a ’ neice . o 
60, 326 N.Y.S 24 845, main volume, 62, Miscellaneous positions y 
affirmed 30 N.Y.2q 507, 329 N.Y.S.24 Amico y. Erie County Legislature, 
821, 280 N.B.2a 651. - wo 4 BB ATog 415, 321 N.Y.S.2q 134, 
Amico y. Erie County Legislature, main volume, affirmed 80 N.Y.2q 729, 
86 A.D.2a 415, 321 N.Y.S.2¢ 134, 339 N.Y.S.2a 898, 283 N.B2g 769, 
main volume, affirmed 30 N.Y.2d 729, . i‘ i : oe 
332 N.Y.S.2d 898, 283 NBOd 769... ee ete ee ee ae : 
§ 44. Competitive class oa hg eae 
32. Sherifj’s nt employees 34. Miscellaneous Positions . 
ico Y Legi Position of 
County publie @ 
such that it wags 
mine merit 


362 N.Y.S.2d 150, 320 E2d 866, 


Employment of 
uffolk [New]. 

nt of FE 

classified servic 


12 UES ee main volume for text of 1 to 3] : Oo 
4 Disqualification cf 2pplicants or eligibles. The State civil service 


department and 1unicipa} commissions may refuse to examine an ap- 
plicant, or after examination to certify an eligible . 


. [See main volume for text 
ho is ad- 


(h) and two closing pars.; 5 to 8) 
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oT aments. d. 4 fa. Construction with other laws 


This section a 
for civil 


. i A ee 
Supplementary Index to Notes 


Construction with other Jaws fa 


9 McKinney—1 5 
31975 Pp, 


APPENDIX Cc 


212 20 APPELLATE DIVISION REPORTS, 2d SERIES 


the contract was exccuted, the employer notified the union that 
the Christmas bonus for 1962 would not be paid. Such bonuses 
_ had been granted in prior years. The nnion on December 19, 
_ 1962 notified the employer that this decision violated the agree- 

ment, It then attempted to comply with the required grievance 
procedures but was thwarted by the employer which tool the 


position that no dispute existed since the subject of bonuses’ 


was not included in the agreement and refused to comply with 
or participate in the prearbitration procedures. 

Tt was error to deny the motion. As we said in Matter of 
Dairymen’s Coop. Assn. (Conrad) (18 A D 2d 321, 825): 
‘ Section 1448-a of the Civil Practice Act [now a part of 
CPLR 7501] was intended to abrogate the Cutler-Hammer 
rule (Matter of International Assn. of Machinists [Cutler- 
Hammer, Inc.], 271 App. Div. 917, affd. 297 N. ¥. 519), pnder 
which the courts had undertaken to pass upon the tenability 
of the interpretations respectively advanced by the parties ’’. 
‘The courts may no longer look to the merits of a grievance or 
dispute, and whether the moving party is right or wrong is a 
question of contract interpretation for the arbitrator. (Steel- 
-workers v. American Mfg. Co., 363 U. S. 564, 567-568.) 

Nor can arbitration be avoided where the prearbitration pro- 
cedures have not been followed because the opposing party has 
refused to comply with its contractual obligations as to these 
procedures. (Matter of Pocketbook Workers Union, 14 Mise 
2d 268, 269; Matter of Greenstone, 8 Miso 2d 1045, 1047; Glass 
Botile Blowers Assn. v. Arkansas Glass Container Corp., 183 
I, Supp. 829, 831.) 

The order appealed from should therefore be reversed and 
the motion granted. 


Wuuuns, P. J., Basrow, Henny and Noonan, JJ., concur. 


Order unanimously reversed, with costs and motion granted, 
with $10 costs. 


"In the Matter of Wautam A, Caranco et al., Constituting the 


Municipal Civil Service Commission of the City of Rochester, 
Appellants, v. H. Extor Karuan et al, Constituting the State 
Civil Service Commission, et al., Respondents. . 


- Fourth Department, January 15, 1964. 


Municin?1 corporations—civil service system home rulo—(Oity of 
Roches’ ‘ter transferring its civil service system to County Civil Service 
Commis._«a, had power to create new Municipal Civil Service Commission 
and to rotranefor such system to it; County Civil Sorvice Commission must 


4 


<7 
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turn over records to Municipal Civil Service Commission (N, Y. Const. art. 
IX, § 12; City Homo Rulo Law, § 11, subd. 1; Civil Service Law, art. IT) 
— State Civil Service Commission must pass upon Rules of Municipal Civil 
Servico Commission (Civil Service Law, § 20). _ 


Tho City Council of the City of Rochester, acting under the Optional 
County Government Law (§ 1008), enacted on ordinance and a local law 
in Decomber, 1961, abolishing the City Civil Service Commission and 
transferring its membors and functions to the Civil Service Commission 
of tho County (of Monroe), Thon, in January, 1962, the City Council 
enacted an ordinance and a local law revoking such prior act, and creating 
a Municipal Civil Servico Commission consisting of three members appointed 
by the City Managor, and retransferring the city’s civil service system to 
such municipal commission. Such ordinance and local law are valid. A city’s 
administration of its own civil scrvico system is a matter relating to the 
property, affairs or government of the city (N. Y. Const. art. IX, § 12; 
City Home Rule Law, § 11, subd. 1; see, also, General City Law, § 20, 
subd, 18, and Civil Service Law, art. IT); and such a change in the adminis- 
tration of a city’s civil servico system is expressly sanctioned by the Civil 
Servico Law (§ 16); and such appointment of a three-member Municipal 
Civil Servico Commission is authorized by the local !nw and by the Civil 
Servico Law (§ 15, subd. 1, par. [o]). An order is granted (Civ. Prac. 
Act, art. 78) directing the County Civil Service Commission to turn over 
all records pert.ining to the city’s civil service employees to the Municipal 
Civil Service Commission, and directing the State Civil Service Commission 
to accept the Rules of the Municipal Civil Service Commission for approval 
or disapproval (Civil Scrvice Law, § 20). 

Matter of Caparco v. Kaplan, 38 Misc 2d 1058, reversed. 


Apprat from an order of the Supreme Court at Special Term 
(Domenick L. Ganzienu, J.) entered March 7, 1963 in Monroe 
County, dismissing a petition under article 78 of the Civil 
Practice Act. 


Arthur B. Curran, Jr., Corporation Counsel (Jack Goodman 
oz counsel), for appellants, 


_: Louis J. Lefkowitz, Attorney-General (Latimer B. Senior, 
_ Paxton Blair and Herbert H. Smith of c»unsel), for New York 
‘ State Civil Service Commission, respondent. 


Leo T. Minton, Monroe County Legal Adviser (Raymond H. 
' Schwartz of counsel), for Monroe County Civil Service 
- Commission, respondent. 


Per Curiam. This appeal arises out of a controversy between 
~ county and municipal governments concerning the administra- 
‘tion of civil service in the City of Rochester. It began by the 

“ institntion of an article 78 (Civ. Prac. Act) proceeding by which 
. the petitioners-appellants, who constituted the Municipal Civil 
“+ Service Commission of the City of Rochester, % ght an order 
es | aside the determina.—a made by the 
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respondent refused to accept for approval or disapproval the 
Rules of tho Municipal Civil Service Commission of tho City 
of Rochester adopted by the petitioners on April 5, 1962, and 
(b) compelling the respondent, the State Civil Service Com- 
mission, to approve said Rules, if satisfactory, pursuant to 
Section 20 of the Civil Servico Law of New York, and (c) com- 
pelling the respondent, the Monroe County Civil Service Com- 
mission, to terminate its administration of the civil service in 
the City of Rochester and to turn over to ine petitioners all the 
records pertaining to the civil service employees of the City of 
Rochester ’’. 

In order to put this appeal in proper perspective it is neces- 
sary to give the background of the administration of civil serv- 
ice in the city and county prior to February, 1961. Before 
that date both the city and the county had separate Civil Serv- 
ice Commissions, the city administering its commission pur- 
suant to the provisions of the city charter. By act of the State: 
Legislature (L, 1961, ch. 565; Optional County Government 
Law, § 1008, eff. April 12, 1961) an amendment was made to the 
. Optional County Government Law to inercase the membership 
of any civil service commission in a county having adopted the 
county manager form of governmont pursuant to plan ‘‘B”’ 
and to provide that any city wholly within such county might 
withdraw from: the municipal civil service commission and 
transfer its jurisdiction to county’s civil service commission 
‘without restrictions relating to effective date’’. It should 
be noted that Monroe County is the only one in the State which 
adopted and is operating under the county manager form of 
government pursuant to plan ‘‘B’”’ (cf. Matter of Dutcher v. 
atch, 19 A D 2d 341). Scction 1008 provides that ‘* Notwith- 
standing any inconsistent provisions of any general, special or 
local law, if the council or other legislative body in a city wholly 
within a county which has adopted plan ‘B’ authorizes the 
withdrawal of the city from its existing form of civil service 
‘administration and elects that the provisions of civil service 
law shall be administered in such city under the jurisdiction - 
of the civil service commission of the county’’, it may do so 
pursuant to specific provisions as to composition, method of 
selection of commissioners and terms of office. oa 

On December 12, 1961 the legislative body of the city (the 
Council) by Ordinance No. 61-506 elected to withdraw the civil 
service system from the administration of the City Civil Service 


: ~ -Commissir @@d transfer it to the Monroe County Civil Service 


Commis Lap to the authority granted by section 1008. 


A. 
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therewith, the City Council enacted Local Law No. 7 abolishing 
the City Civil Service Commission, effective December 15, 1961, 
and transferring its members to the County Civil Service Com- 
mission. The City Council thereafter, on January 23, 1962, 
adopted Local Law No. 1 of 1962 (eff. Jan. 29, 1962) and Ordi- 
nance No. 62-18, by which it purported to revoke the action 
taken by the City Council on December 12, 1961, created a new 
City Civil Service Commission and provided for a retransfer 
of the city civil service system to the reactivated City Civil 
Service Commission. This commission adopted proposed rules 
and regulations, pursuant to section 20 of the Civil Service 
Law, which the State Commission declined to accept upon the | 
ground that under section 1008 of the Optional County Govern- 
ment Law the city had no authority to establish the new Civil 
Service Commission. It is in this posture which the matter now 
comes before us. 

The main thrust of appellants’ position is that section 1008 of 
the Optional County Government Law is in viol-tion of section 
11 of article IX of the State Constitution and that this contention 
involves three subsidiary issues: 

1. Was the law an act in- relation to the property, affairs, or 
government of any city within the meaning of section 11 of 
article IX? 

2. Was it a local law within the meaning of section 11 of 
article IX, in that it did not apply alike to all cities? 

3. If it is a local law applying only to Rocl.zster and concerns 
its property, affairs or government did the Legislature receive 
a proper home rule request from the Mayor of the City of 
Rochester concurred in by the Common Council as required by 
section 11 of article IX? 

We find it unnecessary to reach or pass upon these issues, as 
a further contention of appellants, hereinafter discussed, is dis- 
positive of the appeal. This further contention of appellants is 
that, even if section 1008 is constitutional, the city possessed 
the right, pursuant to subdivision 1 of section 11 of the City 
"Home Rule Law, to take the legislative action it did in revoking 
the transfer of civil service administration from city to county 
and in recreating the Municipal Civil Service Commission. So 
far as its application is pertinent here that section of the City 
+. Home Rule Law provides: ‘1. Subject to the restrictions pro- 
vided in this chapter, the local legislative body of a city shall 
have power to adopt and amcad (a) local laws in@@Mation to 
_ the property, affairs or government of the city * "™%. Local 
_laws adopted pursuant to (a) or (b) of this subdivisi me 
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shange or supersede any provision of an act of the legislature 
sheretofore enacted which provision does not in terms and effect 
apply alike to all cities.”” 

Respondents urge, in answer to appellants’ contention, that 
section 1008 of tho Optional County Government Law does not 
relate to property, affairs or government of the City of 
Rochester and that the Home Rule Law is not applicable. Civil 
service, they assert, is a matter of paramount State concern 
and relates to matters other than the property, affairs or gov- 
ernment of the City of Rochester. In our view, the administra- 
tion of civil service is not capable of such precise classification, 
Tt ig une that any issue substantially affecting the merit system 
is a matter of primary State concern because the whole fabric 
of civil service depends upon adherence to the principle of the 
merit system based upon competitive examinations Ch. 2s 
Const., art. V, § 6; Matter of Meenagh v. Dewey, 286 N. ¥. 292; 
Matter of Friedman v. Finegan, 968 N. Y. 93). Yet, as to the 
administration of the Civil Service Law, the functions of both 
State and local (cither county or municipal) commissions are 
recognized as separate, each with its own prerogatives (Civil 
Service Law, art. II, §§ 5-9, 15-27; General City Law, § 20, 
subd. 18; Matter of Ebling v. New York State Civ. Serv. Comim., 
305 N. Y. 221; Matter of Woods v. Finegan, 246 App. Div. 271). 
The municipe' commission is not a mere appendage to the State 
system but is an integral and vet independent facility enjoy- 
ing substantial autonomy as to singularly local problems and 
solutions. There is no problem as to change in the form of 
administration of civil service from a county commission to a 
municipal commission or vice versa. The Civil Service Law 
expressly sanctions such change in the form of administration, - 
if a city or county so elects (Civil Service Law, § 16, subd, 1, © 
pars, [a] and [b]; subd. 2, par. [a]). a 

The City Council of Rochester has the power validly to estab- 
lish a City Municipal Commission pursuant to section 12 of 
article IX of the State Constitution, and subdivision 1 of section . 
11 of the City Home Rule Law. The local administration of . 
civil service is a matter relating to the property, affairs or 
government of any city, within the meaning of section 12 of 
article IX of our State Constitution and the subject matter of 
. any law pertaining to the administration of local civil service 
constitutes a local, as opposed to a goneral, law. Tho cases 
relied upon 'y “he respondents whero it was dotermined. that — 


‘ matters of , --mount State concorn were at issne-as opposed -. Hig 


srodominantly locul interests ali javolved either the exorcise 


% 
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of police power of the State in protecting the health and public 
welfare (Whalen v. Wagner, 4 N Y 2d 575; New Yerk Steam 
Corp. v. City of New York, 268 N. Y. 187; Adler v. Deegan, 251 
N. Y. 467) or a business in which the public had an interest 
(County Securitics v. Seacord, 278 N. Y. 34; Matter of McCabe 
v. Voorhis, 243 N. Y. 401; Admiral Realty Co. v. City of New 
_ York, 206 N. Y. 110; Kelly-Sullivan, Inc. v. Moss, 174 Mise. 
1098, affd. 260 App. Div. 921) or the subject matter so patently 
nffected residents of the entire State (Robertson v. Zimmer- 
mann, 268 N. Y. 52) that the State’s concern was obviously 
overriding. Not so in respect of the local administration of 
; » civil service which does not involve an exercise c* the police 
power of the State and is analogous to those cases which hold 
that administrative control of a municipal agency is a matter 
of local concern and comes within the definition of property, 
uffairs or government of ary city (Matter of Holland v. Bank- 
son, 290 N. Y. 267; Matter of Osborn v. Cohen, 272 N. Y. 55; 
Bareham v. City of Rochester, 246 N. Y. 140). We hold that 
the City Council of the City of Rochester in January, 1962 had 
the authority, pursuant to subdivision 1 of section 11 of the 
. City Home Rule Law to establish the Municipal Civil Service 
Commission and to revoke the prior election to change the form 
of civil service from city to county administration. 

The respondent County Civil Service Commission raises a 
jurisdictional question in its contention that appellants have no 
legal capacity to institute these proceedings, for the City Civil 
Service Commissioners were not ‘‘duly appointed’’. If the 
City Council acted validly in establishing the Municipal Civil 
Service Commission, as we hold it did, jt certainly had the right 

‘sand authority to establish itself with a full complement of three 
members. as provided by the amendment to the city charter 
which reinstated the provisions thercof relating to the establish- 
ment of a Municipal Civil Service Commission. The county 
contends that the local law provided no means of appointing 
members of the newly formed commission and their argument 
is premised on the fact that there was no language similar to 
that found in the 1925 city charter provisions which perpetuated 
the commissioners in office in 1925 until their respective terms 
expired, The local law provides that the City Manager shall 
appoint members to the commission and that in May of each 
even-numbered year commissioners shall be appointed for a 
, .'_term of six yoars. Furthermore, the procedure for apvoint- 
? iont is spelled out in espe (a) of subdivision 1 of tion 
\.5 of the Civil Service Law which spocifically provides .vr the 
j r 8 oricing ts) tocin py theo. 
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expiration of their terms, and for the appointment of new 
members. ; 

The order appealed from should be reversed and tho relief 
demanded in the petition granted. : 


Wruums, P. J., Basrow, GorpMan and Henry, JJ., concur. 


Order unanimously reversed and petition granted, without “ 
costs of this appeal to any party. 


In the Matter of Anruur Bznwerr, an Attorney, Respondent. 
Co-Orpivatinc Comirret on Discrrninz or Toe Association 
or tun Bar or tux Crry or New York et al., Petitioners. 


First Department, January 30, 1964. 


Attorney and client — disciplinary proceedings — charges sustained by 
Referee against respondent, attorney at law, involving claims presented to 
jnsuranco carriers and failure to preserve pleadings and other papers aro. 
confirmed— charge of knowingly submitting false loss of time and earning -- 
ficures to insurance carriers, found not sustained by Referee, is sustained —~ 


~chargo of making payments of compensation or gratuities to employes of 
.insurance carrier for corrupt influence sustaincd —requirement of due process 
‘met — charges sustained cstablish flagrant professional misconduct— | 
“yespondent disbarred. 


1. A Referee sustained the specifications of a charge against respondent of 
Knowingly submitting false loss of time and earning figures to imsurance 


carriers relating to two named persons, and also sustained charges against .. 


respondent of conspiring to submit false personal injury claims to an jnsur- 
ance carrier; of settling claims of infants without procuring court orders 
approving such compromises and fixing legal fees; of using the name of 
another attorney, with his permission, as attorney for claimants and partics in 
actions, whereas, in fact, such other attorney had not been so retained, in order 
to conccal the true name of the attorney for such persons, knowingly sub- .: 
mitting falso loss of carning statements to an insurance carrier and paying 

a percentage of sctilement to an employce of such insurance carricr for the 
purpose of corruptly influencing him, and of failure to preserve pleadings 
and other papers for the required period. These findings of the Referee are 
supported by the record and are confirmed. In addition, the evidence sustains 


a specification on the first charge relating to another named person. 


2. As to the charge against respondent of making payments of compensa a 


. tion or gratuities to an employee of an insurance earrier to corruptly influence . 


- 
‘ 
. 


- 


the adjustment of personal injury claims of persons represented by respondent, 
either as attorney or as counsel to another attorney, the Referee’s finding 
that this charge wwas not sustained should be disaffirmed and the charge sustained. 

“The vecord establishes no factual basis for the contention that the 
requirements of due process were not met. a 

4, The charges and specifications sustained establish flagrant professional . 
misconduct and respondent should be disbarred. c. 


Disc @ ay rrocespives instituted by the Co-ordinating 
Committeson Discipline of the Association of the Bar of tho .. 


NT ass O°) wave YO OUNTY Awe 3? Assoain 403) 
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and the Bronx’ County Bar Association. Respondent was 
admitted to the Bar on January 21, 1942, at a term of the 
Appollate Division of the Supreme Court in the Sccond Judicial 
Department, 


| Henry Weiner (Allen Harris of counsel), for petitioners. 
Leonard Feldman for respondent, 


Per Curiam. Respondent, 43, was admitted to practice at 
a term of the Appellate Division, Second Department, in 
January, 1942, and has been actively engaged therein except 
_ for a period of four ycars in the military service. 

The petition alleges nine charges of professional misconduct; 
one was withdrawn (Charge 7). The remaining charges are 
as follows: Ke 

Charge 1. Knowingly submitting false loss of time and 
earnings figures to insurance carriers, ; 

Charge 2. Conspiring to submit false personal injury 
claims to an insurance carrier, 

Charge °. Knowingly submitting false medical reports. 

Charge 4. Making payinents of compensation or gratuities 
to an employee of an insurance carrier to corruptly influence 
the adjustment of personal injury claims of persons represented 
by respondent, either as attorney or as counsel to another 
attorney. a 

Charge 5. Knowingly submitting false bills of particulars 
of injuries and special damages. 

- Charge 6. Settling claims of infants without procuring court 
- orders approving such compromises and fixing legal fees, 
Charge 8 Using the name of another attorney, with his per- 


|», mission, as attorney for claimants and parties in actions, 


whereas, in fact, such other attorney had not been so retained, 


"In order to conceal the true name of -he attorney for such 


' persons; knowingly submitting false loss of earnings state- 
“ments to an insurance carrier ang paying a percentage of settle- 
ment to an employee of such insurance carrier for the purpose 
of corruptly influencing him. 

Charge 9, Failure to preserve pleadings and other papers 
for tho period required by rule IV-F of the Special Rules Regu- 

_ lating Conduct of Attorneys of the Appellate Division, First 

Department (now rule IV, subd. [6]). 


As to Charge 1 the Referee sustained the oc 
“relating to Irving Blum and Martin Albin. The speC.. ations 
relating to Alvin Donbaum, Shorman Ingraham (triié name 


on 


